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INDIAN EDUCATION AMUNDMENTS ACT

TUESDAY, SEPTEMBER 29, 1987

U.S. SENATE,
SELECT COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.
The committee met, pursuant to notice, at 9:42 am., in room 485,
Russell Senate Office Building, Hon. Daniel K. Inouye ‘chairman of
the committee) presiding.
Present: Senators Inouye, DeConcini, Evans, and Murkowski.

OPENING STATEMENT OF HON. DENNIS DeCONCINI,
U.S. SENATOR FROM NEW MEXICO

Senator DeConcini [acting chairman]. The Senate Select Com-
mittee on Indian Affairs will come to order.

Good morning and welcome to the hearings on S. 1645, the
Indian Education Amendments Act of 1987.

This is the second of two hearings held by the Select Committee
on Indian Affairs on the subject of Indian education. While we had
hoped to hold additional field hearings, our time for the current
legislation is dictated in part by activities of the Labor and Human
Resources Committee which is drafting an omnibus elementary
and secondary education bill as a companion to HR. 5 and in
which we hope to incorporate the provisions of S. 1645.

Because the Labor and Human Resources Committee will be
completing their action in mid-October, our committee has sched-
uled markup on S: 1645 this Friday, October 2. Many of the provi-
sions in S. 1645 are identical to those in H.R. 5 which passed the
House in May.

The impetus for both bills comes from certain proposals put forth
by the BIA earlier this year, including the proposal to contract
with public schools for the operation of all schools now operated by
the Bureau. In the Indian community, this proposal has met with
something akin to outrage. There was no consultation with tribal
leaders or educators.

S. 1645 will correct that and will do other things to make sure
that Indian people have a strong voice in the education of their
children. It is this committee’s objective to work closely with the
Indian community and with the administration to make certain
the Federal Government lives up to its trust responsibilities. In no
area is that responsibility so important as in the area of education
of future Indian leaders.

[The text of S. 1645 follows:]
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RIS S, 1645

To reauthorize certain Indian educational programs, and for other purposes.

IN THE SENATE OF THE UNITED STATES

Avoust 7 (legialative day, Auousr 5), 1987
Mr. DeCoNonvt (for himsalf, Mr. INOvYE, Mr. Evaxs, Mr. DasonLE, Mr. Bus-
DICK, Mr. McCAIN, and Mr. MugrkowsKi) introduced the following bill;
which was read twice and referred to the Select Committeo on Indian Affairs

‘A BILL

To reauthorize certain Indian educational programs, and for
other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
|

(34

. . 8 TITLE I—INDIAN EDUCATION
4 SHORT TITLE
5 SecrioN 101. This title may be cited as the “Indian
6 Education Amendments Act of 1987",
7 STATUTORY AUTHORITY FOE BUBEAU FUNDED SCHOOLS
8 Sec. 102. Paragraphs (1), (2), and (3) of subsection (4]
9 of seciion 1121 of the Education Amendments of 1978 (25
: 10 U.8.C. 2001(g)) are amended to read as follows:
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“(1) The Congress hersby specifically authorizes

funding under the Act of November 2, 1921 (42 Stat.

208;

25 U.S.C. 18) for the operation of each school or

dormitory which—

tary

05 1645 I8

“(A) was a Bureau funded school on
January 1, 1987, including () each school or
dormitory facility in operation on that dete or for
which construction, expansion, or improvement
was authorized but which was not in operation
before that date; and (ii) each grade level or other
program of the school in operation on that date or
which was, piior thereto, authorized by the Con-
gress, the Secretary, or the Bureau but which had
not been initiated prior to such date; or

“(B) becomes & Bureau funded school after
January 1, 1987, by law, action of the Secretary,
or action of the Bureau (including & school, dormi-

tory, or grade level or other program expansion

identified in a congressional committee’s report in

connection with an Act or Joint Resolutivn pro-
viding appropriations for fiscal year 1987, or any
subsequent fiscal year, for such school, dormitory,
grade level, or program expansion).

“(2) Notwithstanding any other law, the Secre-

may not terminate, transfer, or contract to any
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other entity (except under the Indian Self-Determina-
tion and Education Assistance Act or the Indian Self-

- Determination Grants Act of 1987), consolidate, or

substantially curtail a Bureau fundod school (including
& grade level, program, or facility of the school) au-
thorized under this subsection except (A) as hereafter
expressly provided by a provision of law, enacted after
the date of ths enactment of the Indian Education
Amendments Act of 1987, relating spacifically to the
school and the action, or (B) as requested by resolution
of the tribal governing body or bodies representing an
aggregate of 90 percent or more of the students served
by the school.

“(8) If the Secretary or any part of the Depart-
ment of the Interior or of the Bureau, at any time, has
under consideration or review an action subject to
Paragraph (2), the Secretary shall promptly report that
fact to the affected tribal governing body or bodies and
to local school board or boards of the school or schools
involved. Those bodies shall be (A) kept fully and cur-
rently informed during such consideration or review,
(B) afforded opportunities to comment as the consider-
ation or review progresses, and (C) notified at least 6
months prior to the end of the schnol year preceding

the proposed effective date of such an action if a

o8 1845 I8
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formal decision is made that the action should be

taken. Copies of such a notice shall be promptly trans-

mitted to the Congress and published-in the Federal

Register.".

EMERGENOY AND SPECIAL SITUATIONS

SEc. 108. Subsection (g) of section 1121 of the Educa-
tion- Amendments of 1978 (25 U.S.C. 2001{g)) is further
amended by adding at the end thereof the following new
paragraphs (5), (6), and (7) as follows:

“5XA) A temporary action that would be subject to

paragraph (2) may be taken by the Secretary if required by
conditions that constitute an immediate hazard to health or
safety of the school’s students.

“(B) The hazard which makes the action necessary must
be confirmed by an inspector designated by a tribal governing
body of the location of the school or, in the case of a school
not located within the jurisdiction of a tribe, designated by a
tribal governing body representing a substantial number cf
the students who attend the school. If an inspector is not
designated by a tribal governing body within a reasonable
time, the hazard must be confirmed by a State, county, or
municipal inspector designated by the Secretary.

“(C) If the hazard is confirmed, the sction may be taken
without regard to paragraphs (2), (3), and (4) but shall be for
the shortest possible period and shall terminate before the
beginning of the second academic term after the action is
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taken. An extension of the temporary period may only be
allczved (i) if approved by resolution of the tribal governing
body or badies representing an- aggregate of 80 percent or
more of the students served by the school, or (i} by compli-
ance with paragraphs (2), (8), and (4).

“(6) The Assistant Secretary shall preseribe regulations
governing the determination of eligibility for schools to
become Bureau funded schools and for Bureau funded schools
to add grade levels or otherwise expard their programs in &
manner which will increase the amount of funding tkey would

*be' eligible to reneive from the Bureau. The :egulations shall

provide for the eligibility determination to be hased on geo-
graphic and demographic factors and the history and record
of success or failure of (A) the proposed school ‘or school pro-
posing to add a grade level or otherwise expand its program,
and (B) the public schools or other alternative providers or
potential providers of the services which the school proposes
to provide with the financial assistance that would be provid-
ed by the Bureau. A determination of disapproval under the
regulations may not be based on the proximity of other edu-
cation facilities. The regulations shall provide for the invita-
tion and consideration of information and views from the
Indian tribe or iribes affected, the local education agencies in
the area, and all other interested parties.

o8 1645 18
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“(7) Notwithstonding eny other provision of law, the
Bureau funded schools at the Pueblo of Zia and the Tama
Settlement are each expanded to include grades kindergarten
through grade 8 at the beginning of the next school year after
a vote of the school’s local school board for such an expan-
sion if the vote occurs within two years of the date of the
enactment of this sentence.”.

DORMITORY ORITERIA

SEc. 104. Section 1122 of the Education Aniendments
of 1978 (25 U.S.C. 2002) is amended by redesignating sub-
section (d) as subsection (e) and inserting after subsection (c)
the following rew subsection (d):

“(dX1) The criteria established under this section may
be waived in the same manner as provided for the waiver of
standards in section 1121(d) of this Act.

“(2) An action that is subjsct to section 1121(g)2) of
this Act may not be taken with respect to a school that was &
Bureau funded school on January 1, 1987, because the
school does not meet the criteria established under this sec-
tion.

“(;3) By February 1, 1988, the Assistant Secretary shall
submit to the Congress a report detailing the costs associated
with, and the actions necessary for, complete compliance

with the criteria established under this section.”.

8 1845 18
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BNACTMENT OF REGULATIONS

Sec. 105. Section 1128 of the Education Amendments
of 1878 (25 U.8.0. 2008) is amended to read ‘as follows:
“REGULATIONS

“Sec. 1128. (a) The provisions of parts 81, 82, 88, 89,
40, 42, and 48 of title 25, Code of Federal Regulations, as in
effect on April 1, 1987, shall remain in effect on and after the
date of the enactment of the Indian Education Amendments
Act of 1987 until changed or amended in accordance with
this section.

“(b) Such parts referred to in subsection (s) may only be
changed or amended as specifically provided by a law en-
acted after the date of cnactment of the Indian Education
Amendments Act of 1987. Except as required (1) to imple-
ment Public Law 99-228, (2) to implement a gifted and tal-
ented factor in the formula under section 1128(a)(2)(H), or (8)
a3 specifically required by this Act or any other law enacted
after the enactment of the Indian Education Amendments
Act of 1887, no regulation, guidelines, policies, procedures,
or executive action of general effect shall be issued or imple-
mented concerning matters included in the parts referred to
in subsection (a) except as provided by a law enacted after
the date of the enactment of the Indian Education Amend-
ments Act of 1987.

“(c) The Secretery may waive a provision of a part re-

ferred to in subsection (a) for the benefit of an Indian if 1)

o8 1645 18
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the waiver is not contrary to anothor law, and (2) the waiver
was permissible under section 1.2 of part 1 of title 25, Code
of Federal Regulations, as such section was in offect on
Agrit 1, 1987,

“d) On and after the date of the ensctment of this sub-
section, in the administration of section 40.1 of part 40, title
25, Code of Federal Re~ 'ations, the terms ‘loans or’, ‘loans
and’, and ‘of one-fourth or more degree’ shall be considered
as having been deleted.”.

FORMULA MODIFICATIONS

SEc. 108. Subsection (a) of section 1128 of the Educa-
tion Amendments of 1978 (25 U.S.C. 2008) is aniended by
adding at the end thereof the following new sentence: ‘‘For
fiscal year 1989 and each subsequent fiscal year in which the
formula established under the first sentence of this subsection
is used to determine the amount of funds for each Bureau
funded school, the Secretary shall () use a weighted student
unit of 1.2 for students in the seventh and eighth grades; (ii)
consider & school with an average daily attendance of less
than 50 students as having an average daily attendance of 50
students for purposes of implementing the small school ad-
justment factor; and (iii) make provision in the formula for the
provision of residential services on a less than nine-month
basis at & school when the school board and supervisor deter-
mine that & less than nine-month basis wi"" be implemented

for the school year invalved.”.

o3 1645 I8
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ADMINISTRATIVE OOST
Seoc. 107. (a) The text of subsection (c) of section 1128
of the Education Amendments of 1978 (25 U.S.C. 2008) is
amended to read as follows:
*“(c) The Secretary shall provide each Bureau funded
school (other than a Bureau school) with an administrative

cost allowance in addition to the amount allocated under sub-

section (a) of this section. The amount provided (subject to

the availability of appropriations) shall be either the actual
amount needed or an amount determined under & formula
which the Secretary prescribes by regulation after consulta-
tion with Indian tribes, school boards, Indian educators and
education administrators, and others.”.

(b) Section 1128 of the Education Amendments of 1978
(25 U.8.C. 2008) is amended by adding at the end the follow-
ing new subsection (h):

“(t) The term ‘administrative cost allowance’ as used in
this section means the amount that & Bureau funded school
(other than & Bureau school) is provided under subsection (c)
of this section to meet their necessary additional expenses
that & Bureau school does not need to incur. These additional
expenses may include, but are not limited to, the cost of in-
surance, fiscal management and auditing, legal services, ar-

chives, contract or agreement administration, and services for




Y R
RS (2 ) XY
;

T S
i

2y 0

Nezr
Zidr
EAd

LTIgRA s
.

Ty

ey
-

FOME gy e

ST s

onl

-

PR
ERS]

ey

W O I D M B W N =

[ -2 R R - I N R R e o - S O S
DR O B W N = O ® O I NN W= O

11

10
personnel management, procurement, and property manage-

ment.".

LOOAL PROSUREMENT
SEc. 108. (x), Section 1128(a{4) of the Education
Amendments of 1978 (25 U.8.C. 2009) is repealed.
(b) Section 1129 .of such Aot (25 U.8.C. 2009) is
amended by adding the fo'lowing new subsection (e) at the

.-end thereof:

“(e) Notwithstanding any law or regulation, the supervi-
sor of a Bureau school may sxpend an aggregate of no more
than $25,000 of the amount allotted the school under section
1128.to acquire supplies and equipment for the school with-
out competitive bidding if for each procurement—

(1) the cost for any single item purchase does
not exceed $10,000;

*(2) the school board approves the procurement in
advance;

*(8) the supervisor certifies that the cost is fair
and reasonable;

‘“(4) the documents relating to the procurement
executed by the supervisor or.other school staff cite
this subsection as authority for the procurement; and

‘(5) the transaction is documented in & journal
maintained at the school clearly identifying when the
transaction occurred, what was acquired and from

whom, the prices paid, the quantities acquired, and any

;. 15
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other information the supervisor or board considers rel-

evant.”.

(c) This section shall take effect on the date of its enact-
ment iato law, or on October 1, 1987, whichever occurs
later.

OOORDINATED PROGRAMS

Sec. 109. Section 1129 of the Education Amendments
of 1978 (25 U.8.C. 2009) is amended by adding after subsec-
tion {e) the following new subsection:

“f(1) A tribe or tribes whose children are served by a

Bureau scheol or a program in a Bureau school may enter

W P 3 B O B W WO
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‘into & cooperative agreement with & local education agency

—t
w

or & public school concerning the school or program. The

fory
»

agreement may involve coordination of some or all of the

following—
“(A) the academic program and curriculum (but if

- e
o &8 &

impiementation of the agreement would result in the

—
w

loss of any State or regional accreditation the Bureau

[y
©

school has achieved, the agreement must be approved
by the Secretary);

N W
- O

“(B) support services, including procurement and

(4
™

facilities maintenance; and

[
w

“(C) transportation.
24 ‘(2) Except as provided in subparagraph (A) of para-
25 graph (1), an agreement under this subsection shall not be

P 8 1645 18
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subjest to approval by the Secretary or the supervisor of the
Bureau school or schools involved.

“(8) Subject to the availability of amounts allotted under
section 1128 to the Bureau school or schools involved, upon
request by the tribe or tribes involved, the Secretary and
supervisor shall implerent a cooperative agreement entered
into under this subsection.”.

CONSULTATION

Sec. 110. (a) Section 1180 of the Education Amend-
ments of 1978 (25 U.8.C. 2010) i3 amended as follows:

(1) by deleting “Bureau” the first time it appears
and inserting in lieu thereof “the Secretary and the
Bureau”’;

(2) by adding the following sentences at the end
thereof: “The Secretary shall engage in consultation
with the tribes a8 to all matters rejating to the Secre-
tary’s carrying out of Indian education programs or
support services for those programs including (but not
limited to) the Secretary’s carrying out of this Act and
any other authorities or matters relating to the educa-
tion of Indian children or adults. No policy or regula-
tion relating to matters for which consultation is re-
quired under this section may be initiated or changed

prior to such consultation.”’; and
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18
(3) by redesignating the current text as subsection

(a) and adding the following new subsections at the end

thereof: '

“(bX1) In this section the term ‘consultation’ means the
Secretary’s dialog with tribes and Indian organizations
during a systematic process of meeting with tribes and Indian
organizations as provided in this subsection.

“(2) The meetings shall be held in various localities
sround the United States to facilitate participation. The
meetings shall be planned so that one is held at least once
every three months and that one is held at least cnce every
two years in esch of the Bureau's gecgraphic administrative
areas having Bureau funded schools or public schools serving
Indian students aided by the Bureau under the Act of April
16, 1934 (48 Stat. 596), as amended (25 U.S.C. 452 et seq.).

“(8) At least 30 days before each meeting, the Secre-
tary shall publish a notice of the meeting in the Federal Reg-
ister and send a notice of the meeting to at least those
agency school boards, local school boards, Bureau funded
schools, and local parent committees or Indian controlled
local school board of a public school with students for which
the Bureau provides aid under the Act of April 16, 1984, in
the Bureau’s geographic administrative area in which the
meeting is to occur and to each tribal governing body repre-

senting a substantial portion of the students at one or more of

o8 1845 18
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thoso schools. The notices shall state the date, time, and
place for the meeting and the subjects to be discussed and
that adequate time will be provided for the representatives of
the recipient of the notice and representatives of other tribes
or Indian organizations to ask questions and discuss those
subjects or other matters relating to (A) the Secretary’s car-
rying out of Indian education programs or support services
for those programs under this Act and any other authorities,
and (B) the education of Indian children or adults in Bureau
funded or other schools.

‘(4) The Secretary shall assurs that each meeting in-
cludes the provision of information and a dialog on (A) Indian
education related budget or policy proposals, and (B) regula-
tory, administrative, or procedural changes which will be
made or which may be considered during at least the six
months following the meeting.

“(5) Each meeting will be conducted by the Secretary
(or an official designated by the Secretary to represent and
speek for the Secretary) who shall be accompanied by the
Director of the Office of Indian Bducation Programs (or an
official designated by the Director to represent and speak for
the Director) and such other officials and staff as may be
desirable to assure responsiveness to questions and that the
Secretary or the Secretary’s representative and accompany-

ing officials and staff can engage in an informative dialog
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with those attending the meeting concerning the subjects
identified in the notice of the meeting and other matters that
are likely to be considered.

“(c) To the maximum extent practicable, the Secretary
shall accommodate a request from & tribe or an Indian orga-
nization for & special consultation meeting under this section.

“(d) The Secretary shall carry out the recommendations
made by tribes and Indien organizations during consultation
under this section unless the Secretary determinas otherwise
for clear and convincing reasons and advises such tribes and
organizations in writing.

“(e) The Secretary shall promptly report any violation
of this section to the Congress.”.

(b) Section 1136(2) of the Education Amendments of
1978 (25 U.S.C. 2016(2)) is amended by inserting after the
second sentence therein the following new sentence: “‘Such
report shall include information on the Secretary’s compli-
ance with section 1130, the recommendations and views re-
ceived from tribes and Indian organizations during the con-
sultation process required by section 1180, and the Secre-
tary’s clear and convincing reasons for not carrying out each
recommendation received during the consultation process
which the Secretary has not carried out.”.

INDIAN EMPLOYMENT PREFERENCE

SE0. 111. Subsection (f)(1) of section 1131 of the Edu-

cation Amendments of 1978 (25 U.S.C. 2011) is amended by
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deleting “‘an employee” and inserting in lieu thereof “‘an ap-
plicant or employee-’.

PERSONNEL COMPENSATION, RECRUITMENT, AND

RETENTION

SEc. 112. (2) The Education Amendments of 1978 is
amended by inserting after section 1140B (256 U.S.C. 2022)
the following new section 1140C:

“STUDIES

“Seo. 1140C. (a)(1) The Assistant Secretary for Indian
Affaivs shall conduct such studies and develop such informa-
tion as may be noaeded for a report that the Assistant Secre-
tary shall submit to Congress by March 1, 1988, comparing
personnel con.pensation in Bureau funded schools with that
in the public schools of the local education agencies nearest
the Bureau funded schools and with the averages for public
schools in the States in which the Bureau funded schools are
located. The report shall include detailed information on (A)
the current salaries and personnel benefits for comparable po-
sitions in the Bureau funded and public schools, (B) & com-
parison of starting salaries, tenure, length of service, educa-
tional and certification requirements, length of work year and
work day, and fringe benefits, (C) a projection of the Bureau
funded and public school compensation figures over the next
five years, and (D) such additional information and analysis
a8 the Assistant Secretary deems appropriate.

@8 1645 18
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“(2) The cost of the studies and report (including but not
limited to costs for all contracts, travel, and staff assigned to

the study) shell be paid from amounts appropriated for the
Bureau’s Maﬁagement and Administration Subactivity of the
General Administration Activity except that the salaries and
personnel bénefits of employees detailed to the study from the
Bureau'’s Office of Indian Education Programs may continue
to be charged to the amounts appropriated for the Bureau’s
Education Activity. The staff detailed to work on the studies
and report shall include not less than two career employees
from the Office of Indian Education who have substantial
experience in the administration at the agency level of school
operations and in the drafting of personnel regulations, in-
cluding but not limited to those under this Act.

“(8) The Assistant Secretary shall conduct such future
studies of personnel compensation in Buresu funded and
public schools as are desirable in carrying out this Act.

“(4) The Asvistant Secretary may conduct part or all of
the studies under this subsection by a contract or centracts
with one or more Indian education organizations.

“(b)(1) Upon the request of the local school board of &
Bureau school, the Assistant Secretary shall grant the super-
visor of the school authorization for one or more post differ-
entials under section 1131(h)(8) unless the Assistant Secre-

tary determines for clear and convincing reasons (and advises

22
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the board in writing of those reasons)-that certain of the re-
quested post differentials should be disapproved or decreased
because there is no disparity of compensation for the involved
employses or positions in the Dureau school ihai is either {i)
at least b percent, or (2).less than'5 percent and affects the
recruitment or retention of employees at the school. The re-
quest of a local school board under this subsection shall be
deemed granted as requested at the end of the 60th day after
the request is received it the Bureau’s Central Office unless
before that time it is approved, approved with modification.
or disapproved by the Assistant Secretary.

“(2) The Assistant Secretary or the supervisor may dis-
continue or decrease & post differential authorized under this
subsection at the beginning of a school year after either (A)
the local school board 'requests that it be discontinued or de-
creased, or (B) the Assistant Secretary or supervisor deter-
mines for clear and convincing reasons (and advises the board
in writing of those reasons) that there is no dispazity of com-
pensation that would affect the recruitment or retention of
employees at the school after the differential is discontinued
or decreased.

“(c) On or before February 1-of each year, the Assisiant
Secretary shall submit & report to Congress describing the

requests and grants of authority under this subsection during
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the previous fiscal year-and listing the positions contracted
under those grants of authority.”.

" (b) Section 1186(a) of the Education Amendments of
1978 (25 U.8.C. 2016(s)) is amended by adding at the end
thereof. the following sentence: *Additional reports to Con-
gress are required in sections 1130(e) and 1140C(c).”.

. . DEFINITIONS

SEc. 118. Section 1189 of the Education Amendments
of 1978 (25 U.S.C. 2019) is amended as follows:

(1) Clause (3) is amended to read as follows: “(8)
the term ‘Buresu funded school’ means (A) a Bureau
school; (B) & contract school; or (C) & school financially
assisted under the Indian: Self-Determination Grants
Act of 1987;"”; and

(2) Clauses (4) through (10) are redesignated as
(6) through (12) and the following new clauses are in-
serted after clause (3):

“(4) the term ‘Bureau school’ means & Bureau op-
erated elementary or secondary day or boarding school
or & Bureau operated dormitory for students attending
other than a Bureau school;

“(5) the term ‘contract school’ means an elemen-
tary or secondary school or & dormitory which receives
financiu. assistance for its operation under a contract
or agreenent with the Bureau under section 102,

104(1), or 208 of the Indian Self-Determiration and
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Education Assistance Act (25 U.S.C. 450f, 450h(1),
and 4584d).
INDIAN PREFERENCE

Sgc. 114. The Indian preference provisions of section
12 of the Indian Reorganization Act (25 U.S.C. 472) shall,
on and after the effective date of this section, be considered
to be applicable in the case of any office or position within
the Office of Indian Education, Department of Education, in-
volved in the administration of the Indian Education Act of
1972,

TITLE I—SELF-DETERMINATION GRANTS

SHORT TITLE

Sgo. 201. This title may be cited as the “Indian

Schools Operations Agreements Act of 1987”.
CONGRESSIONAL FINDINGS

Sgeo. 202. (a) The Congress, after careful review of the
Federal Government's historical and special legal relation-
ship with, and resulting responsibilities to, American Indian
people, finds that—

(1) the Indian Self-Determination and Educaticn
Assistance Act of 1975, which was a product of the
legitimate aspirations and a recognition of the inherent
guthority of Indian nations, was and is & crucial posi-
tive step towards tribal and community control; .

(2) the Bureau of Indian Affairs’ administration
and domination of the Public Law 93-688 contracting
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process has not provided the full opportunity to devel-
op leadership skills crucial to the realization of self- .
government, and has denied to the Indian people an ef- ¥
fective voice in the planning and implementation of '
programs for the benefit of Indians which are respon-
sive to thé true needs of Indian communities; and

(8) the Indian people will never surrender their
desire. to control their relationships both among them-
selves and with the non-Indian governments, organiza-
tions, and persons.
(b) The Congress further finds that— =

(1) true self-determination in any society of people —
is dependent upon an educational process which will
ensure the development of qualified people to fulfill
meaningful leadership roles;

(2) the Federal administration of education for
Indian children has not effected the desired level of
educational achievement nor created the diverse oppor-
tunities and personal satisfaction which education can
and should provide;

(8) true local control requires the least possible
Federal interference; and

(4) the time has come to enhance the concepts
made manifest in Public Law 93-638.

o8 1845 I8
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DECLARATION OF POLIOY

Seo. 208. (a) The Congress recognizes the obligation of
the United States to respond to the strong expression of the
Indian people for self-determination by assuring maximum
Indian participation in the direction of educational services so
as to render such services more responsive to the needs and
desires of those communities.

(b) The Congress declares its commitment to the main-
tenance of the Federel Governmeat’s unique and continuing
trust relationship with and responsibility to the Indian people
through the establishment of a meaningful Indian scd-deter-
mination policy for education which will further deter further
perpetuation of Federal bureaucratic domination of prc grams.

(c) The Congress declares that a major national goal of
the United States is to provide the resources, processes, and
structures which will enable tribes and local communities to
~*fect the quantity and quality of educational services and
opportunities which will permit Indian children to compete
and excel in the life areas of their choice, and to achieve the
measure of self-determination essential to their social and
economic well-being.

(@) The Congress affirms the reality of the special and
unique educational needs of Indian peoples, including the
need for programs to meet the linguistic and cultural aspira-
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tions of Indian tribes and communities. These can best be
‘met tarough a ‘grant process.

“{e) The Cobgress declares its commitment to these poli-
cies and its support, to the full extent of its responsibility, for
Federal relations with the Indian Nations.

(f) The Congress hereby repudiates and rejects any
polioy of unilateral te mination’ of Federal relations with any
Indian Nation.

GRANTS AUTHORIZED

Sgc. 204. (a) Grants under this title shall go into a
general operating fund of the school to defray, at the determi-
nation of the tribally controlled school board, any expendi-
tures, including but not limited to, expenditures for school
operations, academic, educational, residential, guidance and
counseling, and administrative purposes and for the operation
and maintenance (where funds for same are provided at the
request of the tribally controlled school board) and for sup-
port services, including transportation, of the school. Funds
provided pursuant to this title may 10t be used in connection
with religious worship or sectarian instruction.

(b) Funds may not be expended for administrative costs
(as defined under section 1128(g) of the Education Amend-
ments of 1978) in excess of the amount generated for such
costs under section 1128(c) of such Act.

(c) In the case of a grantee which operates more than

one schoolsite, the grantee shall expend no less than 95 per-
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cent of the funds generated under section 1128 of the Educa-
tion Amendments of 1978 for each schoolsite at each school
site.
GRANTS ELIGIBILITY

SEc. 205. (a) To be eligible for grants under this title,
tribally controlled school shall fulfill one of the following
criteria—

(1) was, on the date of the enactment of this Act,
& school which received funds under the authority of
the Indian Self-Determination and Education Assist-
ance Aot (Public Law 93-638);

(2) was & school operated (as either an elementary
or secondary or combined program) by the Bureau of
Indian Affairs on the date of the enactment of this Act,
weets the requirements of a tribally controlled school,
and has met the requirements of section 206(a); or

(8) is a tribelly controlled school for which funds
from the Bureau of Indian Affairs have not heen previ-
ously received but which has met the requirements of
section 206(b).

(b) Any application which has been submitted by a tribe
for a school which is not in operation on the date of the
enactment of this Aot shall be reviewed under the guidelines
and regulations in effect at the time of submission, unless the
tribe or tribal orgenization elects to have the api)lication re-

viewed under ths provisions of section 208.
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(c) Nothing in this Act may or shall be construed to
require & tribe or tribal organization, or allow the coercion of
any tribe or tribal organization, to apply for or accept a grant
under this Act to plan, conduct, and administer all or parts of
any Bureau pregram. Such applications, and the timing of
such applications are strictly voluntary. Nothing in this title
shell be construed as allowing or requiring any grant with
any other entity, whatsoever.

DETERMINATION OF ELIGIBILITY

Skc. 208. (a)(1) Within 120 days after receiving & re-
quest submitted by an Indiau tribe or tribal organization for
eligibility under subsection (b) of section 205, the Secretary
shall make an initial determination of whether the applicant
can maintain a tribally controlled school. The Secretary shall
award & grant based upon such application unless the Secre-
tary finds by clear and convincing evidence that the services
to-be provided will be delsterious to the welfare of the Indian
beneficiaries of the particular program to be operated under
this authority. In the award of & grant under this paragraph,
the Secretary shell consider whether the tribe or tribal orga-
nization would be deficient in performance under the grant
with respect to (A) equipment, (B) bookkeeping and account-
ing procedures, (C) substantive knowledge of the program to
be operated, (D) adequately trained personnel, or (E) other

necessary components of grant performance.
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(2) An application from & tribal organization shall be

.-acoompanied by an action of the tribal governing body au-

thorizing such application. A grant shall become effective be-
ginning with the academic year succeeding the fiscal year in
which such application is made cr at an earlier date, at the
Secretary's discretion.

(8XA) Whenever the Secretary declines to issue 4 grant
under this section, the Secretary shall (i) state the objections
in writing to the tribe or tribal organization within the allot-
ted time, (ii) provide assistance to the tribe or tribal organiza-
tion to overcome all stated objections, and (iii) provide the
tribe or tribal organization & hearing, under the same rules
and regulations pertaining to the Indian Self-Determination
and Education Assistance Act, and an opportunity to appeal
the objection raised.

(B) Whenever the Secretary has provided an opportuni-
ty and the technical assistance necessary to correct stated
objections under subparagraph (A), the Secretary shall recon-
sider the amended application within 60 days.

(b)(1) The Secretary, within 180 days after receiving a
request by an Indian tribe or tribal organization seeking a
grant for & tribally controlled school program for which funds
from the Bureau of Indian Affairs have not been previously
received, shall conduct an eligibility study to determine
whether there is justification to maintain a tribally controlled

08 1645 18
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1° school ‘and shall make an initial determination of eligibility
¢ under this title. In making this' determination, the Secretary
8 -shall give equal weiéht to all of the following factors:
4 (A) Within the applicant's proposal—
(i) the adequaoy of facilities or the potential
to obtain or provide adequate facilities;
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(i) geographio and demographio factors in
" the affected areas;

z

(iii) adequaoy of applicant’s program plans;

AR
.

(iv) geographic proximity. of comparable
public education, provided that no negative deci-
sion can be made primarily based upon the prox-
imity of such programs; and

(v) the wishes of all affeoted parties, includ-
ing but not limited to students, families, tribal
governments at both the central and local levels,
and scheol organizations; and
(B) with respect to all education services already

available—

|
(i) geographic and demographic factors in the

affected areas;
(ii) adequacy and comparability of programs
already available;
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(iii) consistency of available programs with
tribal education codes or tribal legislation to edu-
cation; and
(iv) the history and success of these services
for the proposed population to be served, as deter-
mined from all factors and not just standardized

examination performance.

suthority shall be accompanied by an action by the tribal
governing body authorizing such application. Submission of
information on the factors in paragraph (1)(A) shall constitute
an adequate submission for purposes of an application under
this section, provided that the applicant may also provide
such information relative to the factors in paragraph (1)(B) as
it considers appropriate. Except as provided in paragraph (3),
& grant shall become effective beginning with the academic
year succeeding the fiscal year in which such application is
made or at an earlier date, at the discretion of the Secretary.
Whenever th3 Secretary declines to issue a grant under this
subsection, the Secretary shall (A) state the objections in
writing to the tribe or tribal organization within the allotted
time, (B) provide assistance to the tribe or tribal organization
to overcome all stated objections, and (C) provide the tribe or
tribal organization & hearing, under the same rules and regu-

lations pertaining to the Indian Self-Determination and Edu-
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cation Asasistance Act, and an opportunity to appeal the ob-
jection raised.

(8) If the Secretary fails to make & determination within

180 days of receipt of the application, such application is ;’:‘13

approved, provided that in these cases, the grant shall ’

become effective 18 months after the date of application, or

an earlier date, at the Secretary’s discretion. B
(c)(1) Expensions of the grade levels offered or modifica-

®© 00 I O & A~ W N =

tion to initiate residential services by eligible tribally con-

—
o

trolled schools shall require an application. Such application

—
—

shall be by & tribe or be accompanied by an action of the

,
—
[

tribal governing body authorizing such application. The Sec-
retary, within 120 days after the receipt of an application
under this subsection, shall make a final determinstion on

—
o

—
o

such application. Expansion or change of services or pro-

—
[=2]

grams within grade levels shall not require Secretarial ap-

—
-3

proval. In reviewing all applications under this subsection,

—
oo

the Secretary shall give equal weight to the factors in subsec-
tion (b)(1), and to the enhancement of the quality of the over-
all program offered by the applicant. Whenever the Secretary

[ N B
- O

declines to agree to the expansiou proposed under this sub-

(54
(]

section, the Secretary shall (A) state the objections in writing

e
W

to the tribe or tribal organization within the allotted time, (B)

1)
-

provide agsistance to the tribe or tribal organization to over-

[l
(3.

come all stated objections, and (C) provide the tribe or tribal
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organization a hearing under the same rules and regulations
pertaining to the Indian Self-Determination and Education
Assistance Act and an opportunity to appeal the objection
raised.

(2) A modification to & grant under this subsection will
become effective begirming with the academic year succeed-
ing the fiscal year in which such application is made or at an
earlier date, at the discretion of the Secretary, except that an )
expansion involving more than two grade levels, or their
equivalent, or the addition of residential services to a pro-
gram not now offering them shall become effective 12 months
after the application, or earlier, at the discretion of the Secre-
tery. Whenever the Secretary declines to modify & grant pur-
suant to this subsection, the Secretary shall (A) state the
objections in writing to the tribe or tribal organization within
the allotted time, (B) provide assistance to the tribe or tribal
organization to overcome all stated objections, and (C) pro-
vide & tribe or tribal organization a hearing, under the same
rules and regulations pertaining to the Indian Self-Determi-
nation and Education Assistance Act, and an cpportunity to
appeal the objection raised.

(@) All applications under this section shall be filed with
the Office of the Agency Education Superintendent or Edu-
cation Programs Officer or Area Education Officer, at the

discretion of the Director of the Office of Indian Education
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Programs (hereinafter referred to as the “Office”), and the
calculation of the timeliness will begin on the date of receipt
by this Office.
(6) The Bureau of Indian Affairs shall submit an annual

report to Congress on all applications received and actions

taken under this section at the same time as the budget is

submitted.
GRANTS

Sko. 207. (a) Tribally controlled schools mestiug at
least one of the criteria under section 205(a) or which have a
positive determination under section 206 shall receive grants
under this Act.

(b) The eligibility determination made under section 206
shall only be made for the initial grant. Extension shall be
sutomatic, subject to the availability of appropriations and
satisfactory performance, as defined in this title.

(c)(1) For purposes of this title, satisfactory performance
shall be defined only as the submission of the reports stipulat-
ed under paragraph (2) and one of the following:

(4) Certification or ‘accreditation by a State or re-
gional accrediting association as determined by the
Secretary of Education, or candidacy in good standing
for such accreditation under the rules of the State or
regional accrediting association, showing that credits
achieved by students within the education programs
are or will be accepted at grade level by a State certi-
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82
fied or regionally accredited institution piovided that
the Secretary may waive this requirement for & period
not to exceed three years if the Secretary determines
that there is & reasonable expectation that candidacy or
accreditation will be reached within that time and that
the program offered is beneficial to the Indian students.

(B) Accreditation by a Tribal Division of Educa-
tion.

(C) Acceptance of the standards promulgated
under saction 1121 of the Education Amendments of
1978, evaluation of performance under this section to
be done in conformance with the regulations pertaining
to Bureau operated schools by an outside evaluator
chosen by the grantee, but no grantor shall be required
to comply with these standards to a higher degree than
a comparable Bureau operated school.

(D) A positive evaluation conducted once every
three years for performance under standards adopted
by the contractor under the contract for a school con-
tracted under Public Law 93-638 prior to the date of
enactment of this title, such evaluation to be conducted
by an outside evaluator agreed to by the Secretary and
the grantee provided that upon failure to agree on such
an evaluator, the tribal authority shall ckoose the eval-

uator or perform the evaluation.
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‘The choice of standards shall be consistem with section

1121(e) of the Education Amendments of 1978.

(2) The reports to be submitted shall be limited to—

(A) an annual financial statement reporting reve-
nue and expenditures as defined by the cost accounting
established by the grantee;

(B) a biannual financial audit conducted pursuant
to the standards of the Single Audit Act of 1984;

(O) an annual submission to the Secretary of the
number of students served and a brief description of
programs offered under the grant; and

(D) a program evaluation conducted by an outside
entity, to be based on the standards under paragraph
(1).

(@) Grants under this title shall not terminate, modify,
suspend, or reduce the Federal responsibility to provide such
a program. Whenever an Indian tribe requests retrocession of
any program receiving a grant under this title, such retroces-
sion shall become effective upon a date specified by the Sec-
retary not more than 120 days from the date of the request of
the tribe or such later date as may be mutually agreed upon
by the appropriate Secretary and the tribe.

() The Secretary shall not make a determination of a
lack of satisfactory performance or reassume a program until

the Secretary provides notice to the tribal authority authoriz-
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ing the tribally controlled school, giving the specific deficien-
cies which led to the negative determination and the actions
which are needed to remedy said deficiencies and afford such
authority 'an opportunity to effect any remedial actions,
except that'the Secretary shall provide such technical assist-
ance 88 is necessary to effect such actions. Such notice and
technical assistance shall be in addition to hearing and appeal
to be conducted pursuant to the regulations established under
section 206.
GRANT AMOUNTS

Sec. 208. (a) One grant shall be made to each tribally
controlled school for each fiscal year for a sum which is not
less than the total of—

(1) the amount the tribally controlled school is eli-
gible to receive under section 1128 of the Education
Amendments of 1978, including, but not limited to,
any funds provided under this or any other authority
for transportation costs;

(2) funds provided for operaticns and maintenance
and other facilities accounts, pursuant to the provisions
of section 1126(d)1) of the Education Amendments of
1978, if such funds have been requested by the tribally
controlled school; _

(3) any other provision of law notwithstanding,
funds received and distributed by the Bureau under au-
thority of chapter 1 of the Education Consolidation and
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\ 1 Improvement Act of 1981 and the Education of the
’ ' 2 Havudicapped Act, on the same basis as these funds are
; 38 distributed to Bureau operated programs, provided that
j ' 4 programs which are within the basic grant of authority
f“ 5 under the legislation for funds so distributed are con-
f 8 ducted within the grantee’s program, the Bureau shall |
’ 1 place no program -priority or aotivity limitations what-
8 goever upon receipt of these funds; and

) 9 (4) administrative costs as determined under sec- ’
{ 10 tion 1128(c)1) of the Education Amendments of 1978. :
. 11 (b) No grantee receiving a grant shall be held accounta-
’; 12 ble for interest earned on grant funds, pending their disburse-
& 13 ment for program purposes. Interest derived is not to be used

14 to reduce Federal dollars under the Federal funding levels

15 generated by the contractors under this authority, or any

16 other authority. The investment of Federal ‘dollars must be

- 17 only in federally insured investments.

18 (c) For the purposes of underrecovery and overrecovery

19 determinations by any Federal agency for any other funds,
20 from whatever source derived, funds received under this title
' 21 shall not be taken into consideratinn,
; 22 APPLICABILITY OF OTHER STATUTES
28 Sgc. 209. All provisions of sections 5, 6, 7, 105, 109,
S 24 and 110 of the Indian Self-Determination and Education As-
25 sistance Act (Public Law 93-638) except those provisions J
i; 26 pertaining to indirect costs and length of contract, shall apply ;
oo
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36
equally to grants under this title. Until 120 days after the
date of enactment of this title, contractors for activities cov-
ered by this title who have a contract under the Indian Self-
Determination and Education Assistance Act in effect upon
such date, of enactment shall be afforded an opportunity to
elect to have the provisions of this title apply to such activity.
ROLE OF THE DIRECTOR
. SEec. 210. Applications for grants pursuant to this title
and all application modifications shall be reviewed and ap-
proved by personnel under the direction and control of the
Director of ihe Office of Indian Education Programs. Re-
quired reports shall be submitted to education personnel
under the direction and control of the Director of such Office.
REGULATIONS

SEc. 211. The Secretary is authorized to issue regula-
tions _r‘elating to the discharge of duties specifically assigned
to the Secretary by this title. In all other matters relating to
the details of pl- ~ning, development, implementing, and eval-
uating prants und>r this title, the Secretary shall not issue
regulations. Regulations issued pursuant to this title shall not
have the standing of a Federal statute for the purposes of
judicial review.

DEFINITIONS

Sec. 212. For the purposes of this title, the term—
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87

(1) “eligible Indian student” has the meaning of
such term in section 1128()) of the Education Amend-
ments of 1978;

(2) “Indian tribe” means any Indian tribe, band,
nation, or other orgenized group or community, includ-
ing any Alaska Native Village or regional or village
corporation as defined in or established pursuant to the
Alagkan Native Claims Settlement Act, which is recog-
nized as eligible for the special programs and services
provided by the United States to Indians because of
their status as Indians;

(8) “tribal’ organization” means the recognized
governing body of any Indian tribe; any legally estab-
lished organization of Indians which is controlled, sanc-
tioned, or chartered by such governing body or which
is democratically elected by the adult members of the
Indian community to be served by such organization
and which includes the maximum participation of Indi-
ans in all phases of its activities, except that in any
case where a grani is made to an organization to per-
form services benefiting more than one Indian tribe,
the approval of Indian tribes representing 80 percent of
those students attending such a tribslly controlled
school shall be considered a sufficient prerequisite of

tribal authorization for such grant;
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38
1 (4) ‘“‘Secretary”, unless otherwise designated,
2 means the Secretary of the Interior;
3 (5) “tribally coutrolled school” means a school,
4 operated by a tribe or a tribal organization, enrolling
; 5 students in grades kindergarten up to grade 12, includ-
g 6 ing preschools, which is not a local educational agency :
sw 7 as defined in this title, and which is not directly admin-
2 & istorod by the Bureau of Indian Affars; and 4
*:‘” 9 (6) “a local educational agency” means a public
: 10 board of education or other public authority legally )
: 11 constituted within a State for either administrative con- ;
5 12 trol or direction of, or to perform 2 service function for, :
13 public elementary or secondary schools in a city,
14 county, township, school district, or other political sub-
15 division of a State, or such combination of school dis- g
16 tricts or counties as are recognized in a State as an
17 administrative agency for its public elementary or sec-
18 ondary schools. Such term includes any other public in-
19 stitution or agency having administrative control and
20 direction of & public elementary or secondary school.
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TITLE III—OTHER PROGRAMS OF INDIAN
EDUCATION
EXTENSIONS OF AUTHORIZATICNS OF OTHER INDIAN
EDUCATION PROGRAMS

SEC. 80L. (a) Section 307(a) of the Indian Klementary
and Secondary School Assistance Act (20 U.S.C. 241ff) is
amended by—

(1) deleting “(1)” after “appropriated’”;

(2) deleting “October 1, 1986” snd inserting in
lieu thereof “Qctober 1, 19938 and

(8) celeting the fourth comma and all t'.at follows
and ingerting in lieu thereof a period.

(b)(1) Section 421{g)(1) of the Indian Education Act is
eended by deleting “1989” and inserting in lisu thereof
“1993".

(2) Section. 421(g) of such Act is further amended by
deleting paragraph (8).

(e)(1) Section 422(c) of the Indian Ecucation Aect (20
U.8.C. 83858) is amended by deleting “1986” and inserting
in lieu thereof “1993"";

(2) Section 422(c) of the Indian Education Act (20
U.8.C. 33858) is further amended by deleting the second sen-

tence thereof.
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%ii 1 (@) Section 423(s) of the Indian Education Act (20

vu 2 U.S.C. 8385b) is amended by deleting “1989” and inserting ot

e 8 in lieu thereof ““1993". ":‘r‘f“
. 4 () Section 423(d) of the Indian Education Act (20

o 5 U.8.C. 3385b) is amended to read as follows:

5 6 “(d) There is authorized to be appropriated for the pur-

, 7 poses of this section such sums as may be necessary for fiscal K

8 year 1989 and each of the next following four fiscal years.”.

f 9 (0 Section 442(s) of the Indian Education Act (20

?j 10 U.S.C. 1221g(s)) is amended by deleting “1989" and insert-

; 11 ing in lieu thereof “1993".

v 12 PROOF OF ELIGIBILITY

g 13 Seo. 302. Section 453(a) of the Indian Education Act d
) 14 (20 U.S.C. 1221h(a)) is amended by inserting *, as defined R
: 15 by the tribe, band, or other organized group,” immediately
16 after “member”.

17 GIFTED AND TALENTED

18 SEC. 303. (2) The Secretary of Education shall establish
19 American Indian Gifted and Talented Centers located at
20 Sinte Gleska College and Navajo Commuaity College, and
21 shall make grants to and enter into contracts with the Sinte
22 QGleska College, the Navajo Community College, and the
23 American Indian Higher Education Consortium for demon-
24 stration projects designed to address the special needs of
25 American Indian gifted and talented elementary and second-
26 ary school students and their families. The grantees shall be
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"1 authorized to subcontract where appropriate, including wi...

2 the Children’s Telovision Workshop.

(b) Demonstration projects under this section may

4 idclude—

5

(1) the identification of the special needs of gifted
and talented students, particularly at the elementary
school level, with attention to the emotional and pey-
chosocial needs of these individuals and their families;

(2) the conduct of educational psychosocial and
developmental activities which hold reasonable promise
of resulting in substantial progress toward meeting the
educational needs of such gifted and talented children,
including, but not limited to, demonstrating and explor-
ing the use of American Indian languages and expo-
sure to American {ndian cultural traditions.

(3) the use of public television in meeting the sp-
cial educational needs of such gifted and talented chil-
dren;

(4) leadership programs designed to replicate pro-
grams for such children throughout the United States,
including the dissemination of information derived from
the demonstration projects conducted under this sec-

tion; and
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(5) appropriate research, evaluation, and related
activities pertaining to the needs of such children and
their families.

(c) The Secreta}y of Education shall facilitate the estab-
lishment of a national network of American Indian and
Native Hawaiian Gifted and Talented Centers, and ensure
that the information developed by these centers shall be read-
ily available to the education community at large.

(@) In addition to any other amount authorized for such
projects, there is authorized to be appropriated $3,000,000
for fiscal year 1988 and for each succeeding fiscal year
through fiscal year 1993. Such sums shall remain available
until expended.

TITLE IV—NAVAJO COMMUNITY COLLEGE
AMENDMENTS

SEc. 401. (a) Section 5(b)X1) of the Navajo Community
College Act (25 U.8.C. 640c-1(b)1)) is amended by deleting
“administrative, academic, and operations and maintenance
costs.” and inserting in lieu thereof the following: “the fol-
lowing factors—

“(A) funds for the maintenance and operation
of the college, including basic, special, develop-
mental, vocational, technical, and special handi-
capped education costs, funds for annual c.apita.l

expenditures, including equipment needs, minor
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capital improvements and remodeling projects,
physices ;plant maintenance and operation costs,
and exceptions and supplemental need account,
and costs associated with summer and special in-
terest programs;

“(B) funds for major capital improvement
costs, including internal capital outlay funds and
capital improvement projects;

“(C) funds for mandatory psyments, such as
payments due on bonds, loans, notes, or lease
purchases; and

‘D) funds to support suppleriental student
services, such as student housing, food servics,
and the provision of access to books and

services.”’.

(b) Section 5(b)(2)(A) of such Act is amended to read as

“(A) $5,820 per an Indian student count as
determined by the Secretary in accordance with
section 2(a)(7) of Public Law 98-192; or”.

(c) Section 5(b)X2)(B) of such Act is amended by insert-
ing immediately before the comma at the end thereof the fol-
lowing: “‘as determined under paragraph (b)(1)”.

(@) Section 5(b)2) of such Act i amended by deleting

25 *“less” and inserting in lieu thereof “more,”.
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Senator DECoNnciNI. .1 look forward to hearing from each witness
today to learn how best you think we can do the job we need to do
to make true educational opportunities for Indian children a reali-
ty now and not'at some time in the future.

I first want to yield to the distinguished Senator from Washing-
ton, the ranking co-chairman here, for any remarks he may have.

Senator Evans. Thank .you.

I have no initial remarks. I look forward to the panel’s testimo-
ny.

I guess I would say in passing that some portions of these bills
probably wouldn’t be necessary if we had the kind of relationship
with the Bureau and the divisions that operate these programs 1
would ho%e that we will build that better relationship as we go
through these bills, go through the hearings, and finally come to
legislation which apparently is going to be necessary.

Senator DECoNCINI. Thank you, Senator Evans.

- I want to thank the witnesses, and I want to thank Chairman
Inouye who will be here later today.

These programs serve approximately 360,000 Native American
students attending BIA public schools. Both the reservation and
urban Indian communities rely on these vital programs to educate
their children from kindergarten through high school.

Parents and leaders of these communities place the highest pri-
ority on education. Education is critical to their efforts to achieve
economic self-sufficiency. )

Like many other Americans, they want a better world for their
children and iook to a strong education system as the best way to
achieve this end. They want quality education for their children,
and many have committed themselves to the task of improving
Indian education as members of local school boards, parent com-
mittees, anu tribal councils. Many others have become teachers
and school administrators and devoted themselves'to serving in the
reservation school systems.

This ‘considerable investment in education must not be over-
looked.” Instead, I believe that it is time for the Federal Govern-
ment to meet the Indian tribes and its communities halfway, and it
can do so by strengthening its commitment to Indian education.

I am going to have the balance of my statement placed in the
record at this point.

Without objection, so ordered.
d‘[I}repared statement of Senator DeConcini appears in the appen-
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Senator DECoNcINI. We welcome the distinguished Senator from
New Mexico. Senator Bingaman has been a leader in not only
Iridian education but in Indian development.

Senator Bingaman, you may proceed.

STATEMENT OF HON. JEFF BINGAMAN, U.S. SENATOR FROM NEW
: ’ MEXICO

Senator BiNcaMAN. Thank you very much, Mr. Chairman and
Senator Evans.

First, let me commend you and this committee for the commit-
ment you have shown to improving the quality of Indian education.
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I think @q'}?iyaﬁgn you will mark up thisiweek is certainly ad-
pgort ff'm:u' efforts. . .

-I.would like to briefly sSummarize the hearing we held in Santa
Fe last month, a hearing I chaired under the auspices of the Joint
Economit Committee. I want to thank Senator Inouye for his pres-
ence at. that ‘hearing. : '

‘The hearing was well attended and informative. The testimony
was valuable; and I want to just mention some of the high points of
that, if I may.

We held the:hearing to get the reaction of tribal leaders, educa-
tors, and. community individuals regarding the Bureau of Indian

airg’ - proposal .to -transfer Bureau-operated. schools to either
tribes or to State governments.. Ibelieve the testimony we received
was very useful in.Congress’ consideration of that proposal.

Indian education, like all education in this country, is at a cru-
cial ing point. We see disturbing statistics, on one hand, of in-
creased dropout. rates, high incidence, of illiteracy, teacher short-
ages, anc severe budget problems. On the other hand, we see some
signs ﬁ)f improvement, and I.think those need to.be acknowledged
as well. .

Indian ‘education deserves particular examination for two rea-
sons. First the trust relationship between the Federal Government
and Indian tribes require us to monitor Indian affairs closely.
Second;"it is clear from: many statistics that Indian students have
not fared as well in our educational system, at least in some cir-
cumstances, as non-Indian students have. _. .

Those who testified at our hearing focused on three primary. con-
cerns. First, the principles of Indian self-determination and the
need for a government-to-government policy that will deal with
education issues were discussed..and stressefiy throughout the hear-
ing.

gecond, we heard continuing expressions of concern that we, and
the Bureau, are posing simple solutions to very comfplex and. pro-
tracted problems. The third, issue discussed was the failure by the
Bureau to follow the mandates of Congress in mamtamu:f and
monitoring’ the quality of the Indian educational system under its

" jurisdiction.. -

Let ' me elaborate upon the Bureau’s transfer dpropos‘al. Indian
leaders ‘expressed the fear that the pro;’)lghsal would actually negate
Indian control rather than increase it. They said the pro was
counter to the basic idea of self-determination because Indian lead-
ers, educators, and parents were not consulted or involved in the
preparation of the Bureau’s proposal.

I think Herman Aggoyo, Chairman of the All-Indian Pueblo
Council—an organization that'represents 19 Pueblos in the State of
New Mexico—summed up-many of the witnesses concerns. He said,
“Any decision regarding the transfer of educational responsibilities
cannot be unilateral and without prior consultation and concur-
rence of the tribes. Such unilateral decision would violate the trust
and fiduciary responsibilities the BIA has to the Indian tribes.” He
then expounded on the legal basis for his statement.

A number of times, we heard that the Bureau’s focus, the tribes’
focus, and the focus of the States needs to be shifted: They need to
seriously consider methods for improving the quality of the educa-
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e tional system. Specific recommendations for improving the quality
&= ,  of Indian education were made.

i One recommendation was that Bureau-operated school facilities
S and curricula needed to be examined, updated, and improved. The
5t underlying theory was that we should continue with existing pro-
5. grams, but we must conduct a comprehensive analysis of whether
X~ the Federal Government has met the financiel and legal responsi-
%' bilities-with respect to Indian children.

% Critical needs such as special education, drug and substance
% abuse, and health care education need to be addressed. This point
o was made by several witnesses.

5 Witnesses noted that successful school programs that have been
% established through cooperative efforts between Federal, State, and
e tribal officials, such as the Santa Fe Indian School, should be iden-
Zf tiﬁed and highlighted so they can be replicated around the coun-
o Also, before the hearing concluded, it became clear that some

type of Federal, State, and tribal network for educational improve-
ment must be established and maintained, at least in our State of
New Mexico. The testimony clearly established the fact that feder-
al and state governments and tribal authorities do not discuss or
communicate the methods each contemplates for improving the
quality. of education.

Another issue raised in the hearing was the disparity between
the salaries paid to teachers in Bureau-operated schools and the
salaries paid to teachers in the public school system. This disparity,
witnesses said, made it very difficult to recruit and maintain a
) quality teaching force in the Bureau schools. This is aa example of

something that needs to be addressed jointly and cooperatively by
o all the officials concerned.
: I raised the issue of the Bureau’s failure to send to Congress the
studies on the quality ox education in its schools that were mandat-
ed by P.L. 95-561. This law, the Indian Education Amendments of
1978, mandated that a comprehensive repor. must be filed along
with an anaual repert on the state of the Bureau’s educational pro-
grams. These reports are long overdue. As of the date of our hear-
ing and, as far as I know, since 1978 when Public Law 95-561 was
passed, neither report has been filed with Congress.

The Bureau’s spokesperson at the hearing, Mr. Ronal Eden, the
acting deputy to the Assistant Secretary for Indian Affairs, assured
us that the Bureau had received Congress message. He said the
Bureau would submit a draft of the annual report and a draft plan
for improving Indian education within the next few months.

I think that committment is a major step forward. I believe these
studies, the hearing testimony we received in Santa Fe and, I am
sure, the testimony you will receive today will help move us toward
a constructive solution to some of these problems.

Obviously, improving the quality of Indian education is geing to
take a long, concerted span of attention. Perhaps Congress has not
done all it should to keep attention focused on this problem. Clear-
ly, the Administration has not given it the priority attention it de-
serves.
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- I appreciate the chance to testifg' here and, again, I complimer.t
the committee for moving forward with this legislation and hope
g that I can find ways to be helpful to you.

e g [Prepared statement of Senator Bingaman appears in the appen-
e ix.

e Senator DECoNcINL. Thank you, Senator Bingaman. )

% You mentioned the Congress and the Administration both failing
. in the area of Indian education. I couldn’t agree more with you.

b What is the reaction of your State educators if, in fact, the Ad-

ministration’s proposal were to go through with contracting out?
Are they there with open arms and willing to take it on?

Senator BINGAMAN. The State officials have great reservations
about such an assumption. The testimony we received indicated
quite franklty, that the State felt the proposed transfer was not in
. terms_specific enough to give a specific reaction. They are con-
; cerned with assurances for funding, due to the taxation structure
: " on Indian lands, and with the present condition of Bureau-operated

schools—both in terms of the quality of education and the uality

of facilities. In general, the State representatives indicated they
would like to work with both the Bureau and the tribes to find
ways to improve education on a case-by-case basis. Obviously, they
are concerned with any major disruption to any child’s education,
but I think our State officials are anxious to work with others to
improve the overall qualit{ of education in New Mexico. The State

Superintendent of Public nstruction, Mr. Alan Morgan, indicated

that in the last year or so, the State has tried to become more

active in helping tribes and in working with the Bureau to address
the educational problems facing Indian students in our State.

Our State has not, as moet States have not, taken on the level of
responsibility it should for the quality of Indian education. I *hink
the State now realizes that and is trying to improve the situation.

Senator DECoNcINI. Do you think the contracting out might be
au alternative?

Senator BINGAMAN. There may be circumstances where an indi-
vidual school district would be willing to accept such a contract. In
fact, some districts in New Mexico currently are successfully con-
tracting to provide education. In other situations, the tribes have,
assumed responsibility for the education of their children for exam-
gle, the Zuni Pueblo has taken over Bureau responsibilities and the

tate has established an accredited school district at Zuni. From all
reports, it has worked very well.

Certainly some innovative things can and must be done. I am not
here to say we should maintain the status quo. We must look for
Innovative ways to deal with the quality of education, both on a
local and national scale.

I believe the negative reactions we heard to the general proposal
for school transfer were a direct outﬁrowth of the fact that the
Indian leaders—at least those who have spoken to me in our
State—felt the Bureau had not involved them in the development
of whatever was to be proposed. They were left outside the process,
and, therefore, they reacted adversely.

Senator DECoNCINI. Senator Evans.

Senator Evans. I have no specific uestions, but I do appreciate
the interest of Senator Bingaman and realize that this is going to
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be a sticky area for us to try to come up the right kind of legisla-
tion that strikes a balance between our giving direction and strong
policy direction and, at the same time, not trying to take over and
manage in every respect either the schools or the relationship of
those schools to the local communities or to the Bureau itself.

Senator BINGAMAN. I think one fact which I am sure is well
known to this committee and to which the Bureau’s My. Ross
Swimmer has alluded, should be mentioned, that is, that according
to test comparisons, Indian students historically have scored better
on stan ized testing in the public school system than they have
in the BIA school system. I think this is a statistic we must consid-
er. Ultimatly the bottom line is that we must act only ir: the best
interests of the students.

If moving more of those students into a public school setting
makes sense for the educational achievement of the students, then
we need to look at such a move very seriously.

Senator Evans. It is an interesting statistic. I wonder whether
they have also taken into account the potential that there may be
a different range of students in BIA schools as opposed to those
who are in public schools. So, they may start with tougher educa-
tional backgrounds or sparser educational backgrounds from which
they have a longer way to go.

Senator BINGAMAN. That is a very good point and I am sure
some of today’s witnesses who are better able than I will address
that issue. However, I think the comprehensive issue of upgrading
the quality of Indian education has not received the attention it de-
serves in recent years, and I commend you for taking the interest.

Senator MurRkowskl. Mr. Chairman.

Senator DECoNcCINL. The gentleman from Alaska.

Senator MurkowskI. I wonder if I could ask the Senator from
New Mexico if he has had an opportunity to reflect on the merits
of the State simply taking over the responsibility of education for
all people and educational levels within the States and get the BIA
out of the education business.

We have seen an extraordinary experiment in our State of
Alaska that seems to be working very well, and we can belabor the
role of the BIA in providing education for our American Indian
Eggple until the cows come home, and I think this committee has

n involved in it as to the alternative merits of the States simply
moving in.

It is an obligation that we certainly have, and I wonder if you
have an opinion on it.

Senator BiNGaMAN. Before seriously considering such a proposal
in our State, the Indian community must be assured that the Fed-
eral Government would not use the device of Igetting the Bureau
out of education merely as a way of reducing Federal rupport for
improvements in Indian education. There is a very real suspicion
on the lpart of Indian leaders in our State that this plan is a Trojan
horse. In other words, many believe the Federal Government wants
to elimi::ate its responsibility in the area of Indian education and
the way to do it is to transfer it to someone else.

Senator MURKowskI. Is there a perception in your State that the
BIA educational system is better than the system operated by the
State of New Mexico?
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Senator BINGAMAN. No, but certainly there is a perception that
it is-the best they have now. Before there was a Bureau-operated
system, we basically had no educational system on our Indian res-
ervations. At best, we had a very sparse educational system.

I think the Indian people believe that the State’s involvement is
certainly appropriate, but they also believe the Federal Govern-
ment has a major responsibility financially to help in that process.

If a well designed proposal, drafted through the active participa-
tion of Indian leaders and community representatives, were brought
forward, then people would be willing to consider it. As yet, they
have not seen any such thing. -

‘Senator MurkowskI. It would seem that the bottom line wonld
be the quality of the education to the American Indian people.

Senator BINGAMAN. No question. That is the bottom line, and I
think Mr. Swimmer’s proposal has accomplished at least one useful
thing: It has focused people’s attention on the quality of Indian
education and on the need to develop ways to best improve it. How-
ever, many in our State are skeptical that the mere transfer of re-
sponsibility from the BIA to someone else is the best solution to the
real problem.

Senator MurrowskI. Well, we would be happy to share our expe-
riences for the sake of observation. You can make up your own
mind whether you think it is workable or unworkable.

Senator BINGAMAN. Thank you again, Mr. Chairman, for allowing
me to testify.

Senator DeConciNI. Thank you, Senator Bingaman. We appreci-
ate your testimony and involvement.

Gur next witness will be Beryl Dorsett, Assistant Secretary for
Elementary and Secondary Education, accompanied by Tom
Corwin, Office” of Planning, Budget and Evaluation, U.S. Depart-
ment of Education. .

If you would please summarize your statements, they will appear
in the record in full.

I regret that, Chairman Evans, I am going to have to leave to go
to a hearing at the Judiciary Committee. You can imagine what it
is on.

Please p-oceed.

STATEMENT OF BERYL DORSETT, ASSISTANT SECRETARY FOR
ELEMENTARY AND SECONDARY EDUCATION, ACCOMPANIED
BY THOMAS M. CORWIN, OFFICE OF PLANNING, BUDGET AND
EVALUATION, U.S. DEPARTMENT OF EDUCA7 .ON

Ms. DorserT. Good morning, Mr. Chairman and members of the
committee.

I am pleased to be here today to discuss S. 1645 which would re-
authorize the Indian Education Act. The bill would make no
changes to the act’s current programs but does contain other provi-
sions affecting the Department of Education.

While we are generally in agreement with the approach taken by
S. 1645 not to make major revisions to the current Indian Educa-
tion Act programs, we have comments about three provisions that
affect the Department of Education. However, because S. 1645
would most directly affect the programs of the Department of the
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?’R Inte}:i?r, we defer to that department as to a position on the bill as
X a whole.

? In addition, we recommend your consideration of the Administra-
2 tion’s bill to reauthorize the Indian Education Act which contains
i several changeg that we believe would strengthen the current law.
;{g‘f;' I will discuss some of the provisions in the Administration’s bill in

a few moments, but, first, I would like to comment on three provi-

= sions in S. 1645 that affect the Department of Education. ’
3 . Section 303 of the bill would authorize a new program for gifted !
. and talented Indian children. We have no disagreement with the o
~ . concept of providing special services to these children, but I would ‘
F int out that such programs are already eligible and, indeed, are :
€ ing supported under hoth Parts A and B of the current act. fo
¥ In addition, Part " rovides for competition among eligible %
: Indian organizations . .. .nstitutions. We believe this approach is
. Bl;eferable to that proposed in section 303 which would direct the )
- partment to award funds to specific organizations to the exclu- - ¥
sion of other potential Indian applicants. -

In addition, the intent of the language referring to the national
network of American Indian and Native Hawaiian Gifted and Tal- )
ented Centers referred to in section 303 is unclear. >

Section 302 of the bill would clarify that, in the definition of
“Indian,” the reference to an individual’s membership'in a tribe,

‘ band, or cther organized gro' » of Indians means membership as )

” defined by that tribe, band, ¢. other organized group. The Depart- o
ment welcomes this clarificacion of the term “member”’ as it is
used in the act to identify eligible p-ogram participants.

I am pleased that the bill does not include provisions like those
in HR. 5 that would effectively preclude the Secretary from ensur-
ing that this program serves only its intended beneficiaries by un-
denuining his authority to make sure that only eligible children .
are counted for funding purposes.

There is one other provision of S. 1645 that would affect the De-
partment cf Education. Under section 114, the Indian preference
provisions of the Indian Reorganization Act would be applied to
our office of "~dian Educatior. Programs. While I fully understand
and support the desire to have qualified Indian staff members not
only in the Indian education office but alt> in other Department
offices, " strongly object to this provision.

We respond to all applicants for e, ployment in the Department
of Education on merit and without regard to race, religion, sex,
color, or national origin. Rigorous adherence to this prinziple and
to the Civil Service regulations applicable to the entire Federal
Government, puts us in the strongest possible position to select the
most qualified candidates, including Indians, for positions in the
ffice of Indian Education programs and throughout the Depart-
ment.

Through these procedures, we cast a wide net, and the Secre-
tary’s record in the recruitment of women and minorities is an ex-
ceptional one. Further, many individuals who are not themselves
Indians have served with distinction in the Indian education pro-
grams. ], for one, am reluctant to say to them that because they
are black, Hispanic, or Asian, they are not qualified or desirable
employees.
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On the subject of Indian education staff, I would like to take this
opportunity to tell you that the Secretary has made a tentative se-
lection for the position of Director of Indian Education in the De-
partment. The paperwork that would complete this selection proc-
ess is currently under review at the Office of Pergonnal Manage-
ment, and we hope to make an announcement very soon.

Mr. Chairman, in June of this year, the Administration submit-
ted to Congress a bill to reauthorize the Indian Education Act. As I
mentioned earlier, while our bill does not propose major changes in
the act, it does contain a number of amendments that ve believe
would improve the program’s effectiveness considerably 1 would
like to tiake a few moments to highlight some key provisicns of our
pro . L

The major change I would recommend to you is to resuthorize
the Indian Education Act as a single statute. Currently, there is no
document in which one can read the entire Indian Education Act
from start to finish.

At the present time, authorizations for the various programs are
scattered as pieces of other laws, including Impact Aid, tie Ele-
mentary and; Secondary Education Act of 1965, and the Adul* Edu-
cation Act. Reauthorization as a single statute would eliminate po-
tential’ confusion of the sort that I believe resulted in some of the
technical problems we have noticed in S. 1645.

For the Part A pro%ram of grants to local educational agercies,
the Administration’s bill contains several new provisions. On2 of
these: provisions would revise the formuls for allocating fund: to
school districts so that, in computing payments, “average daily at-
tendance” is used rather than “average daily enrollment” as cur-
rently specified in the statute.

Authorized use of the attendance data would reduce the poten-
tial for audit problems, because data on average daily enroliment
are not readily available to the States. This change would be cor-
sistent with similar provisions in other Department programs and
would, in fact, conform the program statute to current practice.

In another formula change, the Administration’s bill would con-
strain the average per pupil expenditure factor used in computing
payments to school districts to no more than 120 percent but no
less than 80 percent of the national average. In recent years, school
districts in States that have been increasing their per pupil ex-
penditures have been receiving more funds even when the overall
appropriation has declined and even though the number of their
Indian students has not increased.

The cLange would make procedures of Indian education alloca-
tions similar to those of chapter 1 of the Education Consolidation
and Improvement Act. However, to prevent substantial shifts of
funding from current levels, the bill also contains a “hold harm-
less” provision stipulating that the per pupil allocation to each
LEA shall be no less than the 1987 amount.

The Administration’s bill would also amend the “maintenance of
effort” requirements in part A. Currently, a school district loses all
its Indian eduration funds for one year if it does not maintain
fiscal effort at least at the 90 percent level.

This sanction is much harsher than comparable sanctions in
other programs. Under the proposed bill, failure to maintain fisc’
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effort would result in a proportionate reduction rather than an
elimination of funds.

For the educational personnel training and fellowship programs,
the Administration’s bill would authorize the Secretary to require
recipients to remain in the profession for which training was pro-
vided for a reasonable period of time or to repay all or part of the
cost of training. This provision would add some degree of account-
ability for beneficiaries an¢' would be consistent with comparable
requirements under other Department programs.

In ‘another change, fellowships would be limited to graduate stu-
dents. Traditionally, fellowships are meant for graduate level
study, and that was probably the original intent of the statute,
which authorized fellowships to be used “for study in graduate and
professional programs at institutions of higher education.” Further,
". . because there are many other sources of support for undergraduate

education, there is a greater need for graduate fellowships.

For the adult education program, the Administration’s bill would
authorize the Secretary to give priority to applicants from previ-
ously underserved areas. Studies have shown that certain recipi-
entd and areas of the country tend to be repeatedly successful in
competing for adult education grants. In particular, applicants in
rural, isolated areas, where the need for adult education ran be
particularly severe, have not participated in this program to the
"same extent a8 urban applicants.

Finally, the Administration’s bill would add a new authority for
research, evaluation, and dissemination of information on Indian
education and the effectiveness of programs assisted under the act.
From tithe to time, there is 2 need for such studies, and the cur-
rent statlite does not provide a comprehensive authorization.

" Mr. Chairman, we are very supportive of the committee’s desire
to  reauthorize programs under the Indian Education Act. I hope
that we can use this reauthorization process to correct current stat-
utory problems by authorizing all of these programs as part of a
single statute, by simplifying certain confusing or duplicative provi-
sions, and by providing for an equitable allocation of funds.

We will be pleased to work with you and your committee to de-
velop a sound and effective bill that will continue to promote the
improvement of educational quality for Indian children and adults.

I am honored to have this opportunity to appear befo.e you ‘%is
morning, and my colleague and I will be happy * - 1uswer any ques-
tions you might have, Mr. Chairman.

Thank you very much.
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CONSOLIDATED INDIAN EDUCATION ACT

. Senator Evans. Thank you very much for your testimony.

I would like to say at the outset I thoroughly agree with vou that
it would be beneficial for us to ultimately, before final passage of
any such bill, bring it all together so that we do have in one place
all aspects of Indian education. Then we can look at them and
refer to them in one place which has not yet been Jone but which 1
believe can be done in the bills that have been introduced.
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GIFTED AND TALENTED CENTERS

First, on page 2, you say that the intent of the language refer-
rins to the national network of American Indian and Native Ha-
waiian Gifted and Talented Centers is unclear. Could you be more
specific in how it is unclear and what you believe ought to be done
to make it more clear? g

Ms. Dorsert. Mr. Chairman, I kave been in this position and con-
firmed as Assistant Secretary for 2 months now, and I am not quite
clear myself about that. If you do not mind, I will defer to my col-
league, Mr. Corwin.

Senator Evans. Certainly. Would you like to introduce yourself
for thie.record?

. Mr. CorwiN. Yes; I am Thomas Corwin, Director, Division of Ele-
mentary, Secondary, and Vocational Analysis in the Budget Serv-
ice in the Department. :

.Senator Evans. I might say at the outset, Ms. Dorsett, that we
would be happy on any of these questions to have whatever written
answers in addition to oral answers. We will keep the record open
for a sufficient time to receive those written responses if that
would be helpful. ‘ ,

Ms. Dorserr. Thank you very much.

. Senator Evans. Yes, Mr. Corwin? .

Mr. CorwiN. The section on gifted and_talented directs the De-
partment to provide grants to two community colleges and one
Indian organization. That part is clear. :

However, then it goes on to direct the Secretary to facilitate the
establishment of a national network. That is unusual language for
us, the phrase “facilitate the establishment.” There are funds au-
thorized for that section, but I am not sure if that means financial
support or some encouragement or exactly what. I think we should
work to clear that up before final passage. ,

Senator Evans. Would you care to—that is subsection (c) on page
42 where it talks about that. Would you care to, in a written re-
sponse, give us any alternative language that you think would be
sufficiently clear to be helpful?

.. Mr. CorwiN. We would be happy to.

Senator Evans. Fine, thank you.

[Material to be supplied follows:)

RECOMMENDED LANGUAGE FOR GIFTED AND TALENTED CENTERS PROGRAM

Following the hearing, the Departinent of Education recommended the following
language, which the Committee incorporated in subsection 324(c) of the bill:

‘““The Secretary shall encourage grantees under this section to work cooperatively
as a national network so that the information they develop is readily available to
the educational community at large.”

INDIAN PREFERENCE

Senator Evans. On page 2 also, you mention down toward the
bottom of the page that under section 114, the Indian preference
provision of the Indian Reorganization Act would be applied to our
office Indian Education, and you object to the provision.
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There is current law that does state Indian preference. Do you
beli%ve that that law does not apply to the Department of Educa-
tion?

Ms. Dorsert. I want to say that I am fully supportive of your
comment in terms of that. In terms of the Department of Educa-
tion, however, the Civil Service regulations that we work under aze
agplicable to all the Federal Government employees, and we are
abiding by those, sir. We feel that we have interviewed and have
hired those who are most qualified for the position, including Indi-
ans

To say that only an Indian is qualified for a position, I think,
would be erroneous. We have had an effective program at the De-
geartment of Education, and we do understand that Indians should

hired, and they have been. We have had very qualified Indians,
but we feel ‘.1 . c.ader civil rights regulations we respond to all our
applicants regardless of their race or religion or creed or sex and
we should not disqualify anyone because he or she is not Indian.

Mr. Corwin. If I could add a little bit to that, the Indian prefer-
ence requirements that now govern employment in the BIA have
been consistently interpreted as not affecting employment in our
Department.

nator Evans. That may be a narrow reading of the law. It is
my understanding that the Indian Health Service which is not
codified in the same section of U.S. Code utilizes Indian preference.

Mr. Corwin. I believe that is correct, but I don’t think our——

Senator Evans. What is the difference? Do you believe just be-
cause it i3 codified under a particular section of the Code that it
doesn’t apply to everybody? ]

Mr. CorwiN. I am not an attorney and I would like, for the
record, to have our attorney help me with the answer, but I under-
stand that the Indian Health Service does operate under Indian
preference. I haven’t heard any interpretation of the rules and reg-
ulations on it that would bring the Department of Education under
Indian preference under current law. There is just simply different
law in effect for HHS.

Senator Evans. And you believe that is appropriate, even though
that may be or may not be an accurate interpretation of crirent
law? Assuming that it is, we are in the business of changing law or
modifying law, and we are trying to seek what the best answers
are. Do you believe that it should not cover the Department of Edu-
cation when, apparently, the Indian Health Service believes it
covers them?

We are only talking now about the office of Indian Education
within the Department of Education.

Ms. DorsgTT. I do not feel that the Indiun preference law should
cover the Department of Education.

Senator Evans. Why not? Do you believe that the Indian prefer-
ence provisions are a responsible part of current law insofar as
they may apply?

Ms. Dorsgtr. Can you repeat that question?

Senator Evans. Well, do you believe that the Indian preferznce
provisions in current law are appropriate insofar as they apply? 1
presume that it is the opinion of the Departmeut of Education that
it applies only to the Bureau of Indian Affairs programs or perhaps

.
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e, to the Indian Health Service programs. Do you believe that those
e are ap?propriate provisions of law insofar as they cover those pro-
% grams?
o Ms. Dorsert. All I can say to you—I can only speak for the De-
?' partment of Education, and we are not bound under the Indian ¢
: preference law, and I am strongly opposed to that at this time. |
: Senator.Evans. Mr. Corwin.
& Mr. CorwiIN. Well, we are not completely familiar with how the
. other departments operate. They may have programs stemming
‘ from the trust responsibility between the tribes and the Federal
Government that makes it appropriate to have an Indian prefer-
ence standard. Our own programs stem from findings about 15
years ago of a commission headed by Senator Kennedy that found
goarticularly severe educational deprivation among Indian children.
, we began these programs after that finding rather than on the
basis of the trust responsibility.
So, there may be some king of legal difference there that would
raake it appropriate for the other departments to have that prefer-
ence.
Senator Evans. How many people are now on staff in the Office
of Indian Education within the Department of Education?
Ms. Dorsert. There are 16 Indians now on staff at the Depart-
ment of Education, and 4 of those 16 work ir. the Indian education

programs.
. r. CoRWIN. There is a total of 45 staff members in our Office of
o Indian Education.
5 Ms. DorserT. There are 45 altogether, but there are 16 Indians
working.

Senator Evans. Wait a minute. How many total employees in
the Office of Indian Education?

Ms. DorsgrT. There are 45.

Senator Evans. How many currently are Indian?

Ms. DorserT. There are 4. ‘

Senator Evans. There are 4 out of 45.

Ms. DorserT. Yes. |

Senator Evans. Wouldn’t you believe that—you know, we do
have in law a whole series of acts that apply to minority preference |
in terms of various kinds of business activities and procurement. It
is not a unique provision. It is scattered through much of our cur-
rent law, and I am a little surprised, especially if in the Office of
Indian Education we have only found 4 Indians capable or involved
in dealing with the intricacies of Indian education out of a staff of
45. It seems to me that may indicate it is a pretty good idea to put
an Indian preference provision in here.

Ms, DorsgrT. I can only add this comment. Back in 1977, there
were 32 Indians working in the Indian education program. And I
want to say that, as a result of the recruitmentebg the Department
and the hiring of these Iadians, they have moved on to other Fed-
eral agencies once they have arrived here in Washington, DC.

Some of them are now working for the BIA. Others are working
in other departments of the Federal Government as well as the
Education Department. Some of them have gone on to receive their
doctorate degrees, Ph.D.’s, Ed.D.’s, and some have gone to the pri-
vate sector.
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Senator Evans. Well, now, I think that is a splendid end result,
but I don't think we ought to stop the pipeline just because we
have had a splendid end result. That, it seems to me, is a magnifi-
cent argument for continuing to keep that pipeline filled if that is

> what it is producing.

Mr. CorwiN. We haven’t stopped the pipeline. We do operate
under the general guidelines and rules governing equal employ-
ment opportunity, as Ms. Dorsett——

Senator Evans. I understand that.

Mr. CorwiN. As Ms. Dorsett testified, the Department has a very
fine record in recruiting and retaining minorities and women. The
rules under which we now operate don’t specify particular kinds of
minorities or women, 8o you have all kinds in all our programs.

From that perspective, 4 out of 45 may not be so bad.

AVERAGE DAILY ENROLLMENT VERSUS AVERAGE DAILY ATTENDANCE

Senator Evans. All right. Let me continue.

On page 4, you talk about the average daily enrollment versus
average daily attendance. I am familiar, of course, with the tradi-
tion of using average daily attendance, although I might say that
average daily attendance is a little bit fuzzy also. Average daily at-
tendance depends on a lot of record keeping by a lot of teachers
and a horrendous amount of assembling of information

Both as Governor and now as Senator, I think I sometimes look
at average daily attendance figures with a modicum of suspicion,
but you do say that data on average daily enrollment are not read-
ily available through the Siates. If average daily enrollment were
the measure of funding, wouldn’t that be just as easily arrived at,
perhaps more easily arrived at because it is more stable, than aver-
age daily attendance? ’

Ms. Dorserr. Well, those at the State Departments of Education
sir, are the ones who decide on what data they want from the
LEAs, and most States do not require the enrollment figures but
the daily attendance. Therefore, it is the current practice that we
are using the daily attendance and not the daily enroilment.

Senator Evans. It is my understanding that the desirability of
the proposal for change comes from the fact that in many of those
schools which are primarily attended or which have a large attend-
ance of Indian students are in areas where there is more than
usual difficulty in transportation and weather and isolation and
that average daily sttendance figures may end up providing simply
less than adequate funds.

Mr. CorwiN. That wasn’t the rationale for our proposal. We pro-
posed this because we haven’t been able to obtain satisfactory veri-
fiable average daily enrollment data from the States and have had
to use everage daily attendance no matter what the law says.

This change in the law would not have an impact, because we
are already using the average daily attendance data.

Senator Evans. So, even though the statute says average daily
enrollment, you are not using it.

Mr. CorwiN. That is right. One opportunity that a reauthoriza-
tion process gives you is the opportunity to clean up the statute
and make it consistent with what you are actually doing.

IToxt Provided by ERI
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Senator EvaNs. It also is an opporturity for oversight to suggest
that the opposite may be an appropriate answer also, that if the
current law says do something, it is time to do it instead of just
ignoring it.

Ms. Dorserr. If I could just add this comment. Children can be
enrolled in two different locations at the same time without being
discharged from one facility, and when you talk about average
daily attendance, a child only would be in one place or the other.
This has been a problem that we have looked into.

Senator EvaNs. I would judge that that is a pretty rare or unique
circumstance. It is probably just as rare as somebody being marked
present when they are really absent or present for only a short
time during the day. They are both susceptible to difficulties. Both
are susceptible to abuse.

I guess the fundamental question is one really of trying to recog-
nize whether in fact there is a problem, a unique problem, for
these students and that unique problem being the question_of more
than average difficulty in terms of transportation and roads and
isolation and, as a result, attendance. If the end result, then, in
using average daily attendance versus average daily enrollment is
a lower than adequate amount of money that goes to those schools,
it just may be we are either inadvertently or deliberately short-
changing tiose schools and their ability to carry on their functions.

In that case, one of two things needs to be done. Either change to
average daily enrollment or perhaps if average daily attendance is
the only measure and if in fact it is true that there are unique dif-
ficulties in getting to school that are not shared by most other stu-
dents that some surcharge on average daily attendance ought to be
implemented in order to assure that there is no shortage of funds.

f you have any ideas on any alternatives—I think it wouid be

useful, assuming now that you are not using the current statute, to
find out if you have any analysis as to what effect that has on the
amounts ofy money that are being distributed to those schools. Do
you have any way of telling even on a test basis to try to measure
avers’ge daily enrollment against average daily attendance in retro-
spect?

Mr. CorwiN. It is possible we could go back and get some data
from selected districts. Not before your markup on Friday but——

Senator Evans. No; but the markup will not be the last train out
of the station. There will be some period of time between the
markup and the final passage of the legislation.

If that s possible to do, it might be helpful Jjust so we all know,
first, whether this is a problem. And if it is in terms of the adequa-
cy of funds flowing to those districts, how much of a problem. If
that proves to be true, then we can do something about correcting
it in some fashion or another.

Mr. CorwiN. We can go back to the well on this one more time. I
sense that if we found that it was costing the districts whose stu-
dents miss a substantial part of the year some money and we came
up with a better method of collecting the average daily enrollment
data, then the other districts whose students get there and which
have to educate the kids nine months of the year are going to com-
plain to us that they are being short-changed. However, we can
come up with some options for you.
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N * ErFECT OF USING AVERAGE DAILY ATTENDANCE

Following the hearing, the Committee amended its bill to require that average
daily attendance rather thap average daily enrollment be used in computing a
State’s average per pupil expenditure. : :

Average daily enrollment is .a term that is not familiar to most school statisti-
cians. Enrollment is a count of students re%’istered in a school district. It is usually
taken in the fall. The enrollment count might be taken again late in the year, but it
is not averaged on a daily basis. As a result, it is not really possible to compute

.* . ¢ State per pupil expenditure data in strict conformance with current statutory re-
. .1 quirements. -

-A much more prevalent and commonly accepted statistical measure is average

‘daily membership, or ADM. School membership usually takes into account the

numbkr of ‘students who leave the district during the year, and many school dis-
tricts and States average these data on a daily basis. However, the procedures for

\;ﬁnmputing ADM vary-widely among States, and six States do not compute ADM at

Average daily atteﬁdax;ce, or ADA, which represents the number of students actu-

. “elly attending classes, seems to be the most consistently accurage information to use

in‘computing Part A grants.
It is true that there is considerable controversy among school districts and States
over the use of either ADA or ADM data, especially when the data are used to gen-

eraté funds. Dépending on the State, ADA runs anywhese from 90 to 98 percent of
ADM and, under some programs, use of ADA could result in reduced funding for
States with particularly low attendance rates.

Under the Indian Education Act, however, ADA is used, not in determining the
number of children counted to generate funds, but in determining a State’s average
per pupil expenditure. A school district’s Part A grant is then determined by multi-
plying the number of Indian children in the district by the State’s average per pupil
expenditure. Since a low attendance rate would have the effect of boosting a State’s
average per pupil expenditure level slightly, it would therefore produce slightly
higher payments under the Indian Education Act.

CONSTRAINING THE PER PUPIL EXPENDITURE FACTOR

Senator Evans. Again on page 4, you have a change in formula
which could constrain the average per pupil expenditure factor
used in computing payments to school districts to no more than 1.0
percent but no less than 80 percent of the national average.

Does that have an undue effect on what might be small and iso-
lated school districts or districts in terms of their cost of education?
I don’t know whether it does nationally, but I do know from my
own experience in Washington State with 300 school districts, some
with 50,000 to 60,000 students and others with as few as 30, that
the diferential in fundamental cost is far more than the difference
between 80 and 120 percent of the average.

I am not worried so much about the 80 percent, but some small
isolated districts may have costs that are just fundamental and
basic costs that are far higher than 120 percent of the national av-
erage.

Mr. CorwiN. The formula for calculating the entitlement under
the program is the district's average daily enrollment times the
State’s average per pupil expenditure. So, if the district has a par-
ticularly high expenditure, that really isn’t taken into ~ccount.

What we have found in the program in the last 5 or 6 years is
that the appropriation has been fairly stable—between about $47
million and $50 million. While the appropriation has been stable,
some of the States that have been raising their expenditures great-
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ly have been pulling in more and moﬁ’g of the money. So, there is a

" fixed pot of money, but it is shifting’and causing problems in some

of the other States whose expenditures have been rising, say, more
at the rate of inflation. They have been losing. ’

It looked to us to be more equitable to cap the average per pupil
expenditure that the State could count at 120 percent as it is done
in some of our other programs. This won’t cost anybody anything
immediately, because we have also proposed what we call a “hold-
harmless.” Nobody would lose anything. - -

‘Over time, more funds would go to most of the States rather
than a few States that have particularly high average per pupil ex-
penditures:

Senator Evans. But these are payments not to States but to

school districts within States. o

Mr. Corwin. Right, but the school district payment is calculated
on the basis of the State’s average per pupil expenditure.

Senator Evans. I understand.  ’ : _

Do you know at this point what the end effect of that would be to
certain districts and States that have high Indian populations?

Mr. CorwiN. We can calculate that for you. It depends on what
appropriation. we are assuming for the Part A program. The Ad-
ministration proposed level funding this year, so there wouldn’t
have been much of an impact or any impact. A

Senator Evans. Well, there wouldn’t have been much of an
impact if—No, but if you put a cap of 120 percent, presumably
some of them are above 120 percent.

Mr. CorwiN. That is right, but we had the hold harmless in
there stating that no district——

Senator EvaNs. I understand, but——

Mr. CorwiN. You have to begin to increase the appropriation,
say, by 10 percent or 20 percent. Then, those districts would in-
crease what they would get. The districts in those States would in-
crease their appropriation less than they would without the cap.
They would still gain but not as much.

Senator Evans. Would you care to, maybe for the record, exam-
ine this whole provision and assume, for the moment, that there
was not a hold harmless provision but that you apply just because
that will be applied sometime in the future.

Mr. CorwiN. We could provide a table.

Senator Evans. And give us a run-down on those districts that
would lose and how much, assuming, say, a 10 percent increase in
funding and those districts that would gain and how much.

Mr. CorwiN. We would be happy to. '

Senator Evans. Fine. Thank you.

[Material to be supplied follows:]

Prorosep PART A FormuLA CHANGE

Under Part A of the Indian Education Act, an eligible school dist-ict receives a
payment for each Indian child it enrolls in its schools. The amount of that payment
1s derived by a formula that multiplies the number of Indian children in the school
district times the average per pupil expenditure in the district’s State. The resulting
figure 1s reduced according to available appropriations. The amount of the Part A
payment per Indian student varies from State to State, but within a State, each
school district is paid at the same rate.
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™ The Department’s proposal wo !d constrain the State per pupil expenditure factor

.. to no less than 80 percent nor more than 120 percent of the national average. To
" prevent precipitous shifts or losses of funding, the most recent Part A per-student

3

payment rate for a State would serve as a “hold harmless” level for that State.
Since two of the factors in the formula—the number of Indian students in each dis-
tritt and the State average per pupil expenditure—change every year, it is not pos-
sible to predict accurately the effect the proposal would have in future years.

The following table, therefore, shows what effect the proposal would have had if it
had been applied to the 1987 grants and if the 1987 appropriation had been in-
creased by 10 percent over 1986. For the purposes of this table, 1986 is used as the
hold harmless year. Data on numbers of Indian students and State per pupi! ex-
penditures used to generate thie figures in the table are actual.

PAYMENTS PER INDIAN STUDENT—PART A, INDIAN EDUCATION ACT

Sute o amiss y ) ety ™ Moo

Total appropriation . . . e $43,675,000 $48,070,000 10

8339 117 14 40

35009 350.09 0

11164 122.17 9
o - 9070 117.14 29,

..... . . 120.24 137 64 14

13688 156.28 7]

16325 175.13 8

11898 13701 15

13530 146 48 8

8851 11714 kY4

13384 149 56 12

11058 12898 17

..... . 13286 146 56 10

C e 13327 150 49 13

10835 126 40 17

109.57 127 84 17

156 56 17340 11

O, . 145 89 17019 17

Miechigan 0 L L e 14629 162.67 11
Minnesota..... ... o e . 13117 155 31 13
Mississippr... . 8441 117 14 39
MiSSOUR . . o 11150 12506 12
Montana....... . .. . 146 25 162 62 11
Nebraska..... . ... . O, 13071 146.73 12
Nevada. .. .. i 0 s e 109 16 11959 10
New Jersey . C . 18192 18192 0
New Mexico.. ... 11882 13329 12
NewYork .. . . .. 207 65 20765 0
North Carolina .. . 9346 11714 25
North Dakota. ..... . . .o 12288 14115 15
Ohio .. ... . . e 12101 138 87 15
Okiahoma ...... . . C e 11687 12048 3
Oregon . ... . 14922 164 40 10
Rhode Island .. . . 15931 17573 10
South Dakota.. ... . 10896 12225 12
Texas . . " . 11298 13231 17
Utah.. .. ... .. . . 8331 1714 4
Vermnt . . .. 121n 154 34 2
Virgna . . 116 79 13337 14
Washington., . .. . . 14861 15738 12
Wisconsin . 142 5 1R1 27 13
Wyoming . . . 18355 18355 0

Q : .
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PROPOSED AMENDMENT TO FELLOWSHIP AND TRAINING PROGRAM

Senator Evans. On page § in yom e timony, you talk about the
personnel training and fellowship prugrams that would authorize
the Secretary to require recipients to remain in the profession for

which training was ﬁrovide'] for a reasonable period of timv or to .
t!

repay all or part of the cost of training.

With the idea of adding some degree of accountability for benefi-
ciaries, that is fairly common in some other programs. Can you de-
scribe more accurately what you mean by a reasonable period of
time or part of the cost of training? That is pretty fuzzy.

Ms. DorsETT. I just want to state that we were hoping that the

rson who received the fellowship would stay in the profession at
east for ¢ne year for each year that we paid for their fellowship
costs.

Senator Evans. For 1 year or——

Ms. DorseTT. In other words, for cach one of :he years that they
receive the fellowship that they stay in that profession 1 year, a
year for a year.

Senator Evans. So, that would be the definition of a reasorabie
period of time.

Ms. Dorserr. That is exactly correct.

Mr. CorwiN. That is how we have implemented it in the bilin-
gual education training program, and we are just starting to imple-
meat it in vocational rehabilitation training.

Senator EvaNs. So, that is what you have in mind. Then you say
or to repay all or part of the cost of training. Do you have any
more specifics on what part would be adequate in your proposal?

Mr. Corwin. I believe it would be proportionate. if you had had
four years of support for a doctoral program and you had stayed in
the field three, then you would pay back 25 percent.

These are the kind- of things you don’t always want to fix in law
but put them into regs and let the public comment on them.

Senator Evans. But if we are going tu write the law that says
reasonable period of time or part of the cost of training, then we
better, at least with the report that goes along with the law, it
seems to me we ought to try to define that so that there is some
guidance. If that is what is done in other fields, I think that might
be helpful to have that along with it.

Mr. CorwiN. Sure.

VIEW OF INDIAN EDUCATION

Senator Evans. Can you just perhaps in more general terms—
and maybe this would require written response—what is your gen-
eral view currently of Indian education as it is seen from the De-
partment of Education? What are the biggest problems ahead, the
biggest deficiencies, the biggest difficulties? In other words, what
are our peculiar challenges in the division of Indian education as
you see them in the next few years?

Ms. Dorserr. If you don’t mind, Mr. Chairman, 1 would like to
submit that in writing to you so that I can give you a very compre-
hensive response.

Senator Evans. Surely, but it would be helpful——it is my un-
derstanding, for instance, that there is a severe shortage of math
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and science teachers which is probably not unusual. That seems to
be almost endemic right now, not just in Indian education but
throughout our society. But it would be helpful if you could set

_forth for us some of what you see as the major challenges and prob-

lem}f we have ahead with as much specificity as you car come back
with. .

Ms. Dorserr. I will. Thank you.

[Material to be supplied follows:]

Status oF INDIAN EpUcaTION

Over the last 14 years, more than $850 million has been made available under the
indian Education Act to an average of 1,000 school districts and 120 Indian organi-
zations and tribes each year. This support has supplemented other Federal pro-
grams assisting Indian education, including ChaKter 1, Bilingual Education, Impact
Aid, and the programs of the Bureau of Indian Affairs. Federal money, in combina-
tion with the much larger sums provided by the State and local governments, has
had a positive effect on the educational pro of Indians.

Between 1970 and 1980 the percentage of Indian adults 25 and over who are high
school g‘raduates increased from 33 percent to 56 percent. This compares to 1980
rates of 70 percent for whites, 51 percent for blacks, and 44 percent for Hispanics.
During this same period, the median years of school completed for the Indian popu-
lation aged 25 and older increased from 9.8 years to 12.2 years.

In spite of this progress, Indians, as a group, still lag behind the national average
in such areas as years of school completed, high school retention rates, median
familly income, per capita income, and percentage of families above the poverty
evel. 7

For example, young Indians continue to have higher high school dropout rates
than other zroups. In 1980, for children age 16 and 17, the Indian school enrollment
rate was only 77 percent, compared to 89 percent for whites, 88 percent for blacks,
and 80 percent for Hispanics.

The challenges we face today in Indian education include reducing the school
dropout rate, eliminating drug and alcohol use among school-age children, and pro-
viding preschool education for those unable to obtain it. The Congress has provided
millions of dollars to support and enhance Indian education, but this is only half of
the solution. There is a strong reform movement going on at State and local levels.
This movement is based on equity, accountability, and higher academic standards. A

rticular challenge for all educators is to ensure that tﬁe Indian population is not

eft behind by this reform movement.

The Department of Education’s Indian education program, as opposed to the
BIA’s program, is offered as a supplement, not an alternative, to the regular educa-
tion program received by Indian children in public and tribal schools. Where such
problems as shortages of math and science teachers exist, they are not necessarily
associated with the IE;-esence of Indian children. Educational services provided
through the Indian Education Act generally concentrate on assisting with those
problems that are associated with or tend to have a greater proportional impact on
the Indian population.

Senator Evans. With that, we do thank you very much, and I un-
derstand fully that being on the job for a very short period of time
makes it a little difficult to respond directly to some of the ques-
tions. We would appreciate whatever other comments you would
like in writing along with the specific questions we have asked.

Ms. DorseTT. Thank you very much.

Senator Ev ANs. Thank you very much.

Next is the Honorable Ross Swimmer, Assistant Secretary for
Indian Affairs, U.S. Department of the Interior.

Mr. Swimmer, please go ahead.

STATEMENT OF ROSS O. SWIMMER, ASSISTANT SECRETARY FOR
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR

Mr. SwiMMER. Thank you, Mr. Chairman. I appreciate the oppor-
tunity of being able to appear here today.
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I do have a statement that I would like to submit for the record
along with some attachments that get into specific provisions of the
proposed legislation.

Senator Evans. The entire statement will be included in the
record along with the attachments.

Mr. SwiMMER. Thank you.

I would like to highlight the statement, if I can, and then go
through a couple of reports which indicate some of the problems
that I am particularly concerned with.

I might add that in listening to the opening statements and also
hearing some comments from Indian country and the result of the
hearings held recently, it appears to me that perhaps the amend-
ments that this legislation would propose to Public I w 95-561, the
Indian Education Act of 1978, are perhaps flawed in that the
premise for this legislation apparently is based on a proposal or an
alleged proposal that I had last year of transferring schools operat-
ed by the Bureau of Indian Affairs to the public school system of
the local States.

In fact, just to clear that matter up for the record, in December
1986, I made a presentation to the press and an announcement to
Indian country that I believed we needed to move in a new direc-
tion and one that was comprehensive. I said that we must attack
several problems that are out there on the reservation, and we
must do it together, working on all of the problems together and
not simply focusing our efforts on one or the other.

A few of those Froblems were in the area of job creation, develop-
ing an employable work force, working on the problem of alcohol-
ism, and addressing the issue of education. While each one of these
was a valid goal, without addressing them all together, it would be
very difficult to change the environment or to improve on the way
of life that is currently experienced on too many of our reserva-
tions.

In the education area, I suggested the tribes should seriously
look at contracting the school systems that the BIA currently oper-
ates on their reservations. I did so because I do believe that, in
some respects at least, there is almost an impossibility of perform-
ance when one is attempting to operate a large, multi-faceted,
multi-State education J)rogram from Washington, DC and that cer-
tainly locally operated education with oversight, whether it is at
the State or the Federal level, could do a more effective job. In fact,
approximately 60 or 70 out of the 180 schools we operate, are now
contracted by tribes.

I also suggested that in those cases where tribes did not feel that
they had the capacity to do that, that we should look at an alterna-
tive system, perhaps the State or local public school system, per-
haps the Zuni example, or even private schools in contracting for
the education process, but, more importantly, to find a system
where we ~.n hold it accountable and that would work on the res-
ervation.

I did not suggest this as a unilateral action of the Bureau of
Indian Affairs. I was fully aware of Public Law 95-561 and Public
Law 93-638.

Those laws together provide Indian concurrence, tribal concur-
rence in what we would do. I recognize that I could not simply
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& shift, without an act of Congress anyway, the operation of our

schiool system to another entity but that the mechanism of Public
Law 93-638 was available to us.

What I did in December was not lay out a comprehensive plan of
.action. Perhaps that frightened some people. Wﬁat I asked for in
December was, in fact, dialog.

- As we go through the "estimony this morning and I go into some
of the exhibits, I would sike to express to the committee how that
dialog occurred and that in fact it did occur in a consultative proc-
ess and is still occurr® g today.

It is my opinion that there is not a need to amend Public Law

95-561 in the way that this proposed bil! does. In the Senatc bill
and in the House bill, H.R. 5, we find some very difficult measures

* that are attempting to be enacted into law by the Congress, and we

think that we have such a problem with this bill that we certainly
would recommend that it not be passed into law and that these
amendmerits not-be acce(fted.

A few of these include amendments which legislatively would
recognize each BIA funded school and essentially strip the execu-
ti\;le blrarich of all discretionary authority for the operation of these
schools.

The amendments would freeze certain existing regulations, re-
quire a tribal consultation process that does not allow for appropri-
ate administrative planning without outside interference, prohibit
the transfer of management of BIA operated schools to entities
other than those determined by the tribes—I might add, as I said,
that this is already in law—provide a new grant mechanism for
funding the new contracted schools, establish a formula for deter-
mining the amount of administrative costs to be provided for
schools that are funded but not operated by the BIA, and effective-
ly micro-manage the program with provisions to expand certain
school programs, automatical.y trigger post-differential pay author-
ity for certain teachers, waive certain dormito; tandards at cer-
tain schools, and require the implemontation of BIA responsibil-
it’>s under tribal cooperative agreements regardless of BIA concur-
rence.

As to the grant proposal, tit:s II of this bill, it would provide an
alternative system for tribes to assume the operation of BIA
funded schools, alternative to the current contracting law, Public
Law 93-638.

The intent is apparently to achieve less BIA interference in the
operation of what are now called contract schools. We agree with
this goal but with modifications to the bill language to meet some
concerns about the appropriate role of the Bliuand the perform-
ance criteria to be used. In fact, we would like to see such a change
for all BIA contracted programs. We recommend that Congress
consider a major overhaul of Public Law 93-638 and not just limit
it to the education programs.

Further, under the grant provision, the r ¢ of the Secretary is
simply to receive and approve applications nd to receive but not
act on the required reports. The Secretar: .as authority to issue
regulations relating to the discharge of du.ies assigned to the Sec-
retary under this title, but in all other matters, the Secretary may
not issue regulations.
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However, the bill states that the Federsl responsibility to provide
the program does not change, and the Secretary is required to
acce(i)st retrocession within 120 days of a tribe's request. In other
words, tribes give all the direction, but the Secretary continues to
be accountable, - -

We believe ‘hat if the major role of the Bureau of Indian Affairs
is only to accept applications and reports from the tribes and then
funnel money to them, the Secretary cannot be expected to be ac-
countable for the results. In effect, the grant recipients and the
tribes involved would be carrying out the Feder responsibility
without any substantive responsibility on the executive branch.

This approach is unacceptable, since Congressional oversight
alone cannot be an adequate substitute for executive branch re-
sponsibility and authority to assure that there is accountabilit
ggth for Federal funds and for the quality of service being provid-

The grant proposal is a flawed step in the direction of flexibility.
There must be a credible evaluation procedure and the reports
must not only be submitted to BIA personnel but should be re-
viewed and changes made where necessary for the integrity of the
programs.

e like the idea of the BIA playing more of an oversight role
with our prinary concern focusing on the results of the service of-
fered rather thun on the day-to-day operations and how the money
was spent which, unfortunately, we have too much of in the cur-
rent contracting procedures. However, we cannot agree to the very
limited role outlined in these bills. We must address the ultimate
%uestion of responsibilitgr. Does it belong to the tribes or to the

ureau of Indian Affairs?

Further, dealing with the indirect cost issue which is quite con-
troversial, we agree that major changes are needed in this area. I
can show by example just some of the inequities that we currentl
have in the indirect cost system, but I think neither H.R. 5 amend-
ments nor the 8. 1645 proposal addresses this in the manner in
which it should.

Further study must be made on this issue and some objectivity
must be brought into the picture.

Mr. Chairman, approximately a year ago, I suggested a plan of
action that I believe would move us in the direction of a high qual-
ity education program for the 11 percent of Indian children now
educated through the Bureau of Indian Affairs. That suggestion
was to involve tribes in the operation of schools on their reserva-
tions and hold them accountable for the results.

In lieu of tribes’ accepting such responsibility, I suggested that
local public school districts could provide for these Indian children
as they already do for 82 percent of the Indian children in their
districts and which, by law, they have an obligation to provide. The
suggestion was premised on the Federal Government providing full
funding to the tribes or public school districts assuming such re-
sponsibility and the tribes’ full agreement, regardless of which di-
rection we go.

This proposal was not offered as a solution to all the problems of
poor ~ducation on the reservation. I believe, however, thi.t it point-
ed us in the right direction.

70



67

We need on the reservations educational systems that can be
& held accountable, no fragmented, autonomous systems in which
7 * ¢ children can often be lost or fall through the cracks. The proposed
%a legislation puts Indian tribes in control of the education, but no ef-
o fective system of accountability has been offered. No public school
? system in ‘the United States attempts to locate all accountability
S

&

[

for the schools at the community level.

Whatever the intent of the proposed legislation, the effect is to
remove -virtually any effective accountability. What we do—the
Bureau of Indian Affairs and Congress alike—is, of course, justified
in terms of what is good for Indian people, but we should not hide
from the facts of what is being proposed. The proposed legislation
sets up the BIA and the Indian education systems for even more
failures. More importantly, it sets up Indian people and their tribal
governments for failure.

The real issue of providing quality education for Indian children
for whom the Bureau has responsibility is often confused by con-
cerns for sovereignty, tribal corporate rights, funding issues, em- ;
ployment, and local control. .

There are some BIA schools that are doing an outstanding job of
educating our young people, as evidenced by all objective criteria.
In many instances, the record of the public schools for Indian stu-
dents is very good.

We know the educational conditions which lead to success. We
- . need to. stop responding to the sporadic and confused criticism of
. those who, on the one hand, see nothing but.failure or who, on the
other, resist any change and to get on with the task of creating the
conditions which will lead to educational success for Indian
students.

) I believe that Indian people want an accountable system of edu-
- ¥ cation for their cnildren. I helieve there are tribes that can im-

* prove the educational opportunitics of their children by assuming
more administrative responsibility for their schools. Even though
gome tribes may initially resist assuming the responsibility of man-
aging their education programs, I am convinced that this is the
result of historical conditions which can be overcome and that the
first response to my proposal is not necessarily the final word.

I also believe—I know—that if this assumption of new responsi-
bility is to be effective, it will have to be a well thought out process
involving the cooperation of the Bureau of Indian Affairs and the
local school systems. To divest the Bureau of established oversight
responsibilities in an invitation to disaster with our Indian chil-
dren being the victims.

I also believe that some schools should be contracted to the local

govemment that now provides education for 82 percent of the
ndian children. I believe that where it is possible, cooperative
agreements hetween tribes and State systems would concentrate
our efforts at improving one system. Whatever is done should be
done to improve the education of our Indian children and not in
«  pursuit of side issues.

To highlight a couple of things in the testimony and in the bill
that definitely do need attention, let me just point out—and I will
be happy to furnish this information to the committee—in the ex-
ample of indirect cost disparity, a school of fewer than 50 children

i 1
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e v with a total budget of a little over $100,000 shows an indirect cost
5, at 66 peicent while a similarly sized school with a budget of just
*: over $100 shows an indirect cost rate of 18 percent.

oo Another school, again a school of over 50 children, a budget of

over $350,000 compared with a school similarly sized with a budget
of approxi:nately $250,000, the difference of indirect cost rates are
46 percent and 8 percent.
5 I could go on with examples and we know they are there, but the
' point of it is that yes, it is appropriate to address the issue of indi-
rect cost. We are not sure how best to do this. We have been wres-
tling with a formula ourselves. We have beer looking at alterna-
i tives. We have talked to the committee and to staff, and we hope
) and we believe that we can come up with a fair formula and one
that does permit tribes, tribal contractors or State contractors, if
that be the case, to have adequate administrative overhead to run
the program but not profit from the administrative overhead.
Questions are usually brought up about consultation and, as I
mentioned, even in the proposed bill that is before us today, there

» is a provisior: that would legislatively dictate a consultation plan.
While I accept that we do not have a single formula for consulta-
G tion, I do not accept the premise - that we don’t consult.

At my confirmation hearings, I made this an issue, and I said
that I will consult with Indian tribes and Indian leaders. I think I
4 have done that.

- The question in December 1985 was, who puts forth the idea?
- Does the Bureau of Indian Affairs not have the right and the re-
sponsibility to suggest changes to the existing systems that we op-
erate vand then commence a dialog with Indian tribes on those
issues?

I believe we do and, as I said, I suggested about four different
areas that needed very real attention. We then went out and began
a consultation process with some of the very people that were cited

_at the recent hearing.
Just on the proposed contracting of schools to iribes from the
Bureau of Indian Affairs, we held 53 meetings in States with a
. Lish Indian population attending Bureau of Indian Affairs schools.
. At those meetings, we had 83 tribes represented. In all, 392 people
) were documented; over 400 we know appeared and provided some

input into the process.

The purpose was, again, not a hearing and not consultation on a
specific plan. It was on an idea, and we were trying to draw from
the Indian community how they saw this idea and how it could ma-
terialize perhaps into something that would provide a more effec-
tive education program.

Admittedly, what we received was a lot of negative reaction.
Well, we don’t want you to contract out the schools. We want you
to go ahead and run them.

suggest that really wasn’t a viable alternative given the record
that we have in the Bureau of Indian Affairs that across the board
we operate some good systems. Unfortunatel%, we operate some
that are not so good. Compared to the public school systems, we are
" about on a par.
_. The bill would also freeze many of our regulations some datin%
back to the 1950’s. Public Law 95-561, while it was passed in 197

"
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and one could say my goodness, 7 or 8 years is plenty of time to get

'your act together, Bureau of Indian Affairs, and you shouid be out

there administering this law, the fact ic that we haven’t. And we
have 11 sets of regulations presently that are in the process of get-
ting out that are going to have a lot to do with the implementation

‘of Public Law 95-561.

Now, we are being told that we are not sure that we like what
the Bureau of Indian Affairs is proposing in these regulations. 1
contend that nobody would agree with what might be proposed by
any agency at any- one-time, but that is why you have proposed
regulations, and that is why we take comment on them and try to
adjust the regulations to fit the reality of the situation and to
comply with the law. .

However, to freeze our hands now and say no more regulations,
we will stay with what we have, we don’t really trust you to enact
regulations, we are afraid that you might take liberty with this or
that, I think is a mistake, and it doesn’t allow us fully to imple-
ment a good law, Public Law 95-561, and to proceed in the way
that Congress intended us to several years ago.

We recently put out regulations on the higher education pro-
gram. Admittedly, there were a number of concerns about these
regulations. But just to summarize, in taking comments as a result
of these proposed regulations, we received over 850 comments in-
volving approximately 18 major sections of the bill. Out of 18 sec-
tions of the bil,, -ve either deleted or changed 12 of those in defer-
ence to the comments we received.

I think that our performance is satisfactory in dealing with the
proposed regulations. We have others we know are controversial,
all the way from new school starts to other academic standards.
But it is not fair for us to sit back and say well, we are not going to
ilntroduce or pass on those regulations; we will stay with what we

ave.

My recommendation is that we not go forward with S. 1645 as an
Indian amendment to the education bill and that we work within
Public Law 95-561 and Public Law 93-638 and that we work par-
ticularly on Public Law 93-638 to provide a mechanism similar to
the grant suggestion that is proposed here to make it easier for
tribes to contract, to cut the red tape, and to make sure that we
provide adequate funding where the tribes are assuming the re-
sponsibility currently held by the Bureau of Indian Affairs.

With that, I conclude my testimony and would be happy to
answer questions the committee might have.

[Prepared statement of Mr. Swimmer appears in the appendix.]

Senator Evans. Thank you, Mr. Swimmer.

T guess I will have to start right at the beginning. You mentioned
your speech in December. Was it December 1986 or 1985?

Mr. SwiMMER. December 1986.

Senator Evans. I thought you used both dates during your testi-
mony. However, in your speech in December 1986, prior to that
speech, was there any dialog with Indian leaders or tribes in get-
ting to that point or was it your idea that you would put forward
the speech and then the dialogue would flow from those iGeas?

Mr. SwimMER. I made several visits to Indian country shortly
after that, In June 1985, I spent two weeks on the road and visited
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approximately 25 reservations and talked to over 100 tribal leaders.
I asked what some of the problems were, and everyplace I went,
education was number one. It certainly was in the top of the prior-
ities that were listed.

[ als0 visited, with the public school system people, and I also
was contacted by BIA personnel who had been in the Bureau of
Indian Affairs schools.

I received information from them that indicated to me that the

Bureau operated schools were having a problem, and a lot of it was
because of the bureaucracy. It is not because anybody is trying to
avoid educating Indian children, but the sheer bureaucracy of what
it is necessary to go through to make simple changes to effect a
positive change out there is extremely difficult and I sensed this
o sense of frustration.
7 I also saw tribes like Zuni that had worked with local public
- school districts to negotiate a boundary change that would permit
the public school boundary to be contiguous to the reservation, en-
suring those basic things that the tribe wanted such as Indiun rep-
resentation on the school board, Indian hiring, and policies that, in
large part, are developed by the tribe.

But I saw a lot of different alternatives out there to what we
were doing, and I visited a lot of contract schools, not the least of
which was Santa Fe Indian School, and I visited that twice. I
looked at it as quite a model program for the way a contract school
could be operated.

I came to Washington following that and a subsequent visit in
the fall with the idea that if we were going to do something to
make change in Indian country, we needed to start soon and that
one of the major changes that would seem to begin us on a path
toward improvement—nothing that I was proposing was going to
turn over the schools automatically in terms of quality, but what I
was suggesting would start us on a path toward a development of a
different kind of system and putting tribes more in control of what
was going on in Indian education.

Senator Evans. I understand all of that good work at the begin-
ning of coming into your current responsibilities. That was in gen-
eral terms, but I take it from that that the ideas expressed in the
speech were essentially your own ideas or yours and those of your
associates in the Bureau.

Mr. SwiMMeRr. Well, the ideas that I put forth were my ideas
based on my observations, and I asked the tribes to get involved
and, at that point, began the dialog to see how that might happen.

Senator Evans. It doesn’t sound to me like there was dialogue,
however, in developing the concepts out of the speech, that you
took what you had heard and developed the speech. Then, once the
speech was giver, you figured that was the time to have the specif-
ic dialog on the elements that you had put forward in the speech.

Mr. SwimMMER. Well, I am not sure I can——

Senator Evans. Well, Mr. Swimmer, I think that I just see all
through here a feeling that you really don’t understand what con-
sultation is all about. Later on in your testimony, you said you had
to decide whether schools belong to the tribe or belor.g to the BIA.
I don’t think they belong to either one; they belong o the Indian
people, and there has to be an understanding of that.

DA S INCEEY

.74




11

When you say on the front page of your testimony that the
amendments “freeze existing regulations, require a tribal consulta-
tion process that does not allow for appropriate administrative
planning without outside interference,” I can only take it that
when you talk about “outside interference,” you are talking about
tribal leadership. Who else could you be talking about when you
talk about outside interference with administrative planning?

Mr. SwiMmMER. I am not suggesting at all that tribal leadership is
outside interference. What I am saying in that statement is that
for us to develop a regulatory process, we have a system that we
have to go th~ough at the Bureau level. It does require consulta-
tion, and we have consulted in that regard, and we cannot be pas-
sive in that respect.

We also have to propose the regulations before they can ever get
out, but we do seek consul“ation, we do seek tribal input during
that whole process. But if we are estopped from doing it by the
Congress, we cannot then go forward with these regulations. In
{)act, the kill may keep us from proposing regulations on the very

ill.

Senator Evans. I still don’t understand what you meant by the
term “does not allow for appropriate administrative planning with-
out outside interference.” What does that term mean?

Mr. SwiMMER. It means that we cannot plan the process for ad-
ministrative action in our schools, and we cannot plan the process
for regulations without coming back to Congress and having new
laws passed. Each regulation would have to be passed by law.

%Zn";\tor Evans. So, the outside interference is Congress, not the
tribes?

Mr. SwimMER. Well, I think it could be considered that in our
testimony. That is what we are getting at. We would be stopped by
law if this passes from doing the very things that we would have to
do or that we shot:id be doing, in cur opinion, to oversee the educa-
tional programse,

Senator Evans. You know, I have had some small experience
over a number of years in some of the very touchy and difficult as-
pects of relationships between Indian tribes and State government,
between Indian tribes and the Pacific Northwest Power Planning
Council with some very specific relationships on fish and wildlife
management and planning, and they were typified over the years
with a rocky beginning and some difficulty in understanding what
consultation really meant.

Frankly, 1 have come to the point—and I don’t believe the
Bureau of Indian Affairs has come to the same point—that true
consultation means sitting down together with a blank sheet of
paper and starting from the beginning in cooperation one with an-
other and developing the ideas and the concepts and the directions
that are taken and not developing them independently or separate-
ly and then putting them out for consultation which immediately
puts you in a position where there is understandable tension and
difficulty. It is a sort of not invented here syndrome.

Mr. SwiMMER. Certainly.

Senator Evans. And it doesn’t work in very many human en-
deavors, and I think that it certainly will not work in the particu-
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lar and unusual relationship we have, government to government
relationship, between Indian tribes and the Federal Government.

1 would hope that—frankly although I am a co-sponsor of this
bill, I don’t like it very well. 1 wish we had a way to do something
better, but the bill evolved out of a pretty broad feeling that we are
not going down that path and the end result is growing tension be-
tween the Bureau and tribal leadership, which 1 am sure you can
detect. Somehow, I think that comes more from a lack of consulta-
tion starting with a biank sheet of paper than from almost any-
thing else.

Now, how can we get back cn track?

Mr. SwiMMER. I understand that, and I share the feeling. At the
time, I thought that I had talked with enough tribes to know that
this would at least be a step in the right direction. .

I think you are right in terms of how to begin the process of
working together and starting with a blank sheet of paper. We
have identified the problem, and that is yuality of education or any
education being provided to Indian children.

My intent was to reach some conclusion by starting that dia-
logue. Perhaps it was a flawed start. I would be the first to admit
it. From the result of that, I think we have had certainly increased
dialogue about education. If it did anything, perhaps it created
some awareness that we really do have some serious problems out
there, that things aren’t going very well in Indian education, and
that we are not going to solve many of the other problens on the
reservation until we solve this one.

I think that even though it was a rocky start and it has been dif-
ficult, and, certainly, I have shared in the pain of that, I believe
that we can move down the path togecher if we are given that op-
portunity, but I don’t think this legislation necessarily gives us
that opportunity.

I am more than willing to sit down and meet with tribes, and we
have been doing that in the last nine months on a tribe by tribe
basis and talking to them about the proposals and about ways of
developing an effective education program. I think that the current
laws that are on the books, Public Law 95-501 and Public Law 93-
638, gives us the tools necessary to continue that dialogue.

I can’t back up and withdraw the proposal. I still believe con-
tracting is right. I still believe in the intent of self-determination
that the Congress passed. I still believe that tribes should be ac-
countable as governments if they are going to have an education
program on their reservation.

Senator EvaNs. It seems to me, however, that what we are deal-
ing with in Indian education is every bit as complex and as differ-
ent and as susceptible to unique solutions as our entire school
system in the country which has its good and its bad. Each State
has its good school systems and its troublesome ones.

Good education, whether it is Indian education or just general
common school education, is not likely to come from any one set of
policies but policies which are crafted to meet the unique circum-
stances to the degree we can of each area, aund I think that is one
of the places we probably get into some difficulties trying to apply
national philosophies or standards to very, very different circum-
stances,
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The one thing I am concerned about when you say that Public
Law 95-561 and Public Law 93-638 are—regulations are still flow-
ing and they are still being implemented, those laws, the youngest
is 10 years old and the oldest is 16 years old. A whole generation of
students has passed through school from first grade through high
school, to the degree they get through high school, during that

riod of time. If we are still in the process of implementing that
aw, it seems to me something is wrong.

Now, you can certainly see from experience modifications that

re necessary, but I thought I heard you say that these are regula-
tions designed to implement.the law wkich was passed 10 years
ago. Is that accurate? )

Mr. SwiMMER. That is correct, and——

Senator Evans, Where have we been for the last 10 years?

Mr. SwimMer. Well, I suppose we could have a dialogue on regu-
lation development. It is very complex and it is very slow, and it is
not something that any one agency has tctal control over.

These regulations—I personally made a commitment to try to
move the regulations along. We have done that. In fact, we had one
set of reg _lations that were ready to go to final proposed print, and
the solicitors advised us that they had not, even though it had been
in actual public domain four years, they had not properly been
sent out for prior consultation. I pulled those regulations and recir-
culated them to all the tribes and took new comments, and it has
delayed that process approximately a year.

It is one of the most frustrating things as an agency manager I
have found to deal with, and that is regulation development. I wili
say that I don’t believe there has been any intent at all, at least
certainly not in the time I have been there for a year and three-
quarters, to delay implementation. In fact, if anything, we have
tried to move it along and get there.

However, it is just a very slow process, and a lot of i\ is because
of the consultation that we talk about. It is a requirement, and we
follow that, to take comments, look at those comments, send out
our recommendations again and receive new comments, and it is
back and forth. But, obviously, while that law has been in effect,
we have been attempting to comply with the law. The regulations,
however, would settle a number of unsettled areas that we think
would still benefit Indian education under 95-561.

Senator Evans. I would suggest that we probably would—I un-
derstand how tedious the regulatory process is, far too tedious. The
best thing we could do in the Federal Government would be to
burn about three-quarters of the regulations we have and start
over azain, but we find it difficult to do that.

I do think that at least in the future, wher it is required to de-
velop regulations, I would certainly believe as an administrator
that the fastest way to do that is to start with a blank sheet of
paper and the people who will be affected by the regulations and
the administrator and collectively try to get to at least that first
round. I think we will end up closer to the mark and reduce the
time ultimately and the amount of commentary, particularly ad-
verse commentary, that we otherwise sometimes get.

Let me turn, if I can, to the whole question for assumption of the
tribes of the BIA funded schools to achieve less BIA interference,
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as you say, in the operation of whai are now called contract
schools.

You say, “Once a grant is provided, a school would be required to
submit annual reports but would not reapply annually:”

If the school is accredited by an accrediting agency certified by
the Secretary of Education or by a tribal division of education or
compliance with BIA standards, why should they have to reapply
annually? I ran a college for seven years, and we went through an
accreditation procedure, and if I thought that every year I would
hav2 to reapply to run that college, I would go right through the
roof. It wouldp be impossible fo operate.

Mr. SwimMeR. I agree, and I believe we could support the con-
cept certainly of not having to reapply in a continuous year to year
program. Our concern, however, is two-fold. One is that it practical-
ly grandfathers in all of the existing grant or contract applications
that are there and giving them somewhat of a first shot at the
funding while it wouid psovide a mechanism taking 18 months for
any new contract or grant to come on board.

ond, we don’t really believe that one out of four requirements
to sustain that are sufficient to provide the necessary oversight to
see that there is a good quality program. We think that can be
remedied.

Senator Evans. We would say which one or several of those four
are inadequate?

Mr. SwimMer. Well, if the only thing that is necessary to receive
a continuing grant is tribal approval through whatever process
they might have, we don’t think that is sufficient. We believe that
an accrediting agency of some kind, whether it is State or regional,
should have an accrediting review of that particular school. And I
think that is true whether it is State government or Federal Gov-
ernment. You don't accredit your own. You have other agencies
that do that.

Senator Evans. But assuming they were accredited by tribal divi-
sion of education, you don’t believe that that would be even one of
the four under any circumstances?

Mr. SwiMMER. Not the only one of the four. I think that the
tribes should certainly take an interest in what is going on in their
schools and have a mechanism for determining the quality of
schools they have, but I think at the same time you need a profes-
sional accrediting organization that has that as its role in order to
have this continuous grant.

I certainly have no problem with its being in addition to, but in
Lnis case, it is simply one of the following four areas that can do it.

Senator EvAns. Do you think the other three are adequate to
have multi-year renewal of contracts?

Mr. SwiMMER. I would like to talk some more about it. I am not
sure—I would agree that if the schools are accredited Ly an accred-
iting organization that that would be sufficient in my mind to con-
tinue their existence. '

Senator EvaNs. You may want further commentary on that, but
as I understand your testimony, you don’t have problems with
annual reapplication.

Mr. SwiMMER. No.
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lSenai;or Evans. If there is satisfactory authorization in the first
place.

Mr. SwiMMER. Absolutely.

nator Evans. How long a contract would you believe would be
appropriate before some recertification or ,eaccreditation would be
appropriate? .

Mr. SwmmmMeR. Well, the accreditation would be an on-going situ-
ation or the outside evaluation as proposed. The contract, as far as
I am concerned, could be indefinite. It should crntinue. The tribe
should know that it is going to continue indefinitely, because if
they are going to start a school, they don’t want to worry each year
about closing one. .

Senator Evans, Sure, but accreditation, typically at least at
higher levels and I think at secondary school levels where they are
accredited, is for a number of years. It i typically college accredita-
tion on a trial basis or an initial basis sometimes for 5 years, but
then you can receive accreditation for a 10-year period.

Mr. SwiMMER. Whatever is applicable in that particular situation
by that accrediting agency, if they give a 3-year or 5-year accredita-
tion. The point is that if something happens and the school is not
being operated in an accredited manrier, theve is an agency that
the population can appeal to. They could come back and do a recer-
tification in less time, but we would accept whatever the certifica-
tion standards are of that accrediting agency.

Senator Evans. Ncw, you go on to say that if you get into a
system iike that of multiple year grants to schools which are ac-
credited, then the Federal role is to accept applications and reports
and furnel money to them, and the Secretary cannot be expected
to be accountable for the results, and you say that is unacceptable.

What level of oversight or management or whatever word you
want to use is appropriate in your view from the Bureau?

Mr. Swmmm;.‘l’ would like to have as little as possible. I am not
asking in that paragraph to have a great deal of oversight. We
have to evaluate the contract. We have to be the pass-through, ap-
parently, for the bureaucracy, but we would like to see the role of
the Bureau minimized and that, of course, gets back to my whole
theory to create more flexibility with the tribes, give them more
freedom, but hold them accountable.

My statement there is made, again, in reference to the self-ac-
creditation by the tribe. If the amendments stand and the tribe
merely sends us a statement saying we accredit our program, we
are just afraid that it is not sufficient, that there should be an ac-
crediting agency backing that up.

Senator EvaNs. You say down at the bottom of that page 4 that
the grant proposal is a flawed step in that direction. There must be
a credible evaluation procedure and the reports must not only be
submitted to BIA but should be reviewed, et cetera.

Has the BIA done any recent evaluation of Indian education pro-
grams and, if so, to wgat degree were the tribes involved in the
process itself?

Mr. SwiMMER. I really can’t speak to that in detail. We do evalu-
ate the contract that is with the tribe on any contracted schools.
We have done some recent comparison on test scores and what
have you.
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As far as evaluating the contract schools, that is done in conjunc-
tion with the tribe. As far as evaluating our own programs, that is
something that is dene usually at the agency level and reports sent
in.

Senator Evans. Yor are saying you are concerned about losing
this opportunity for supervision or for evaluation and that if you
do nothing more than put out the money on a formula basis, you
cannot be responsible for the evaluation of the quality of the pro-
gram. I am just trying to get an idea of what you do under current
law to ensure the quality and evaluation of programs.

Mr. SwimMMER. Well, we are not doing sufficient evaluation under
current law. We are held accountable for the dollars that are spent
and the program being in place, and we do review the programs for
their performance. We ensure that there are teachers present that
are teaching in the‘classrooms. As far as the quality of the pro-
gram is concerned, we are not able to do the quality evaluation
that I think should be done.

But again my point is that we are, even under those conditions,
still legally responsible for those funds and for that program.
Under the proposal that I believe is in 8. 1645, we still remain so,
but we don’t either have the ability to go out and do the proper, if
w% w:lare doing it, the proper evaluation and the monitoring of the
schools.

Senator Evans. Your inability to do so now is for what reason?

Mr. SwiMMER. I would say that the additional review evaluation
that could be done could be done with additional resources.

Senator Evans. It is not being done now because there aren’t suf-
ficient resources to do it?

Mr. SwiMMER. Well, in some areas I think that we are short, and
in some cases it is because we have authority but we haven’t been
able to hire the people, and we have been in that process.

Senator Evans. Why ha.<n’t you been able to hire them?

Mr. SwiMMER. There appears to be a shortage of Indian educa-
tion people, and we have, in several cases, been advertising and
looking for staff to bring on board and fill positions that need to be
gxll.ed so that we can continue to do the work that we should be

oing.

Senator Evans. And nobody steps forward?

Mr. SwiMMeR. We have had some very reluctant candidates. We
have had a difficult time in some areas finding a specialist. In some
areas of the country, people don't want to come to Washington.

Senator Evaws. I can understand that.

Mr. SwiMMER. I am not saying they are not there, but we are
spending a long time looking for them and trying to find people to
do that. We also, under the current system of 93-638 contracting,
have to use what are called contract monitors who are not neces-
sarily education people but they are monitoring the actual, as it is
termed, procurement. It is more like a procurement contract. So,
they are monitoring, as I said, expenditures of funds, the staffing
levels, and that kind of thing and sometimes, of course, the quality
isn’t monitored.

Senator Evans. Finally, you mentioned several figures in rela-
tionship to indirect cost. First, in what direction would you like to
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move in terms of devising some kind of formula for indirect cost?
Would you like to standardize it or——

Mr. SwiMMER. My position, I think, is well known on it. I would
like to have a flat fee concept. I would like to say that for a certain
number of dollar amount of contracts that the contractor receive a
fee. That has been controversial. I suppose if I had suggested a 50
percent fee, it would not have been as controversial as the number
I suggested.

However, that is again something that has been going through a
lot of dialog over the last couple of years with tribal people. We
have heen trying to receive and have received a lot of information.

It is difficult, though, to say, particularly in education, that the
overhead from one tribe to another or one education program to
another should be as different as 60 percent to 15 percent. I guess,
unfortunately, what we believe now is that the system is flawed,
but we haven’t reach agreement, I guess, with the committee or
fvith the tribes on what a good standard would be or a good formu-
a.

I would accept anything that comes across as rational, fair, and
provides an adequate amount of money, but I think we have to be
careful that we don’t set up the money in a way that it becomes
the object and education takes a back seat.

Senator Evans. I understand that. Is part of this a lack of clarity
in what constitutes appropriate overhead, what fits in that catego-
ry fgr these costs and what fits in the normal educational catego-
ries?

Mr. SwiMMER. In many cases, that is true.

Senator Evans. So, if we were clearer or could be clearer in what
constitutes overhead costs, that in itself might bring these costs
closer together?

Mr. SwiMMER. It could. I would be glad to give the committee
{ust a quick idea of what could happen to show you what our prob-
em is.

fou can have three programs side by side and you had a
$100,000 program and the first program hires a CPA to be their ac-
countant and manage the books and that tribe pays that CPA
$30,000, the next tribe hires a bookkeeper because $100,000 isn’t
that much to take care of so they hire a bookkeeper at $12,500, and
the third tribe hires that same individual and maybe buys an IBM
computer for a total cost of $50,000.

If you took that segment alone, you would come up with an indi-
rect cost rate in the third instance of 50 percent, in the second of
12.5 percent, and in the first of 25 percent. S.. just with this exam-
ple it gives you an idea of what we go through in trying to deter-
mine what these rates are. Yet, no one would deny that each tribe
would need bookkeeping expertise.

Now, the level of that expertise and the quantity and the ma-
chinery to go with it and all is that catch-22. It is why I suggested
if we could do a study or if we could come up with, say, what the
industry is doing in this area or what is called overhead costs by
someone else, if we could determine that and then permit that on a
fee basis of some kind—whether it is 10, 20, 30, or 40 percent—we
could at least get a common understanding of what it is.
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It would also be an incentive, in my opinion, to avoid the tremen-

t . dous build-up of overhead in order to capture those costs with more
F emphasis being on the instruction.
: Senator Evans. We have seen that happen in common schools

generally throughout the country with a smaller and smaller per-
centage of all personnel in common schools actually accredited
teachers in the classroom and a larger and larger percentage out-

o side the classroom in various specialty operations. I might say in
¥ passing that many of those are required by silly laws that we pass,
St and then we go back and investigate why there aren’t enough
' teachers in the cl. ssroom. So, we are responsible as much as any-
body for some of this problem.

P However, is it also possible—I think we would all like to find

some simple and straightforward and easy answer that would both
be adequate in terms of indirect cost and not encouraging of excess
l costs. That would be marvelous if we could find it. Is it also true
’ that you can take two programs of the same size and, because of
: the nature of the programs themselves, find that one would simply
N require a whole'lot larger overhead cost than the other?

For instance, you mentioned several comparisons of fairly small
. grograms. One, as I remember, was 50 students with $100,600

udget and another one of about the same size, and the two had

very different overhead costs.

If you had one school operation with 50 students and all 50 stu-
dents are in the same classroom or the same two classrooms in the ’
same building and are centralized, that might have a quite differ-
ent overhead cost than another system where the transportation,
the isolation, the scattering is such that the 50 students are located

) in three different schools and many miles apart.

Wouldn't one have a substantially different overhead cost than
the other?

Mr. SwiMMER. I think those factors could a;ply to that, but I also
believe that in either case, if we were able to define what overhead
is, you would find them very similar. In the examples you give,
there shouldn’t be a requirement for more ihan one principal, for

, instance, even though in one case he has to be in three locations or
N control three locations versus one.

Transportation costs are usually direct expense and education is
direct. It might have more program costs inyour case.

However, you are right. The variables are interminable. Howev-
er, again, I think there could be some allowance even in a formula
2 or a fixed fee of rural versus urban and large versus small with

some analysis of that done. I am not sure that we have yet done
the full analysis to determine that.

Senator Evans. Well, I don’t envy you the task. THat has been a
constant sticking point in a lot of other relationships between other
agencies and their contractors. Higher education has had a con-
stant running war with various agencies of the Federal Govern-
ment on whav constitutes appropriate indirect cost. I think a

i number of other agencies and contractors do as well.

. If you resolve that problem to the satisfaction of those that you

deal with, package it and sell it, because others would like to find

the same answers.
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"< T think at least for the moment I am out of questions. We will

keep the rec..d open. )

_Ob, wait a moment. I am sorry. Sénator Melcher has asked that
this question be aske’.

At present, the BIA, by policy, will nat allow general assistance
recipients to attend post-secondary and _ontinue to be eligible for
GA. This is contrary to policy for AFDC and other welfare recipi-
exic. Title IV of the bill deals with Navajo Community College.

* What is the BIA rationale for this GA policy?

v

Mr. SwimmeRr. Well, the rationale for it was that we did a pilot
on, I believe, two or three reservations and tribally controlled com-
munity colleges. Essentially, what we did is we permitted general
assistance to continue to be drawn by the student going to the TCC.
I don’t believe that we have had a case of success as a result of
that. The individuals did not complete their education or have con-
tinued but have not reached satisfactory conclusiorn.

In discussing this, however, it is my opinion, and I have ogain,
instructed our program people that I would like to see the general
assistance continued for those people who are going to the tribally

“controlled community colleges. In some cases, it might be offset by

grants, scholarships, or otherwise, but I think that it sends the
wrong message to Indian people to tell tham that if they go to
school, they are going to lose money or they are going to get their
grant cut.

Even though we don’t have a record of success for those people, I
have to assume that simply sitting in a classroom has helped them
somewhat and that it is not costing any more. It may come out of
another program if it is a scholarship but we are implementing
that as a policy in the Bureau to permit students to attend TCC’s
and continue their general assistance as long as it is not giving
them more than what they were receiving if they were also on
grants or scholarships, and the reverse is true, too, that they
wouldn’t be receiving a grant or scholarship if they continued the
general assistance.

I think the proble:n that we face, though, is perhaps asking them
tor some kind of time limit, 2 years, 4 years, 3 years, or even a
standard of satisfactory performance so that people aren’t simply
going to the school in order to avoid locking for employment, be-
cause it does conflict in some way with the policy of the Bureau
that if you are drawing gzneral assistance, you are supposed to be
looking for employment. Obviously, if you are in school, you are
not then looking for employment. You are hoping later on you will
zet it.

But what 1 would ask along with some of the ~ther ideas that I
proposed last year is that in the process of looki  for work that it
would include improving the individual’s capacity for work which
would include education.

So, I am asking that the policy be changed and changing it to say
that people who rttend tribally controlled commur ity colleges may
continue receivi.g general assistance if it is necessary for their
support, but I am agvising the committee that we are also looking
at a way of maybe encouraging that person not to become a perpet-
ual student but at least put some standard of performance in there.
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. Senator Evans. So, do I understand correctly then from Senator

Melcher’s question that although current policy does not allow it,
you are in the process of modifying that policy to allow the eligibil-
ity for GA to continue for students?

Mr. SwiMMER. That is correct.

Senator Evans. Now, you say in tribally controlled community
colleges. How about——

Mr. SwimMER. With any educational institution.

Senator Evans. Any educational institution?

Mr. SwiMMER. Yes.

Senator Evans. I can tell you that there are successes. There are
very substantial successes. I know from a number of students we
had at the college I headed. The Evergreen State College. There

. were .a number of students who came as general assistance or

AFDC recipients, finished their college education, got very substan-
tial and good jobs, became independent, and are working, produc-
ing members of the community. It won’t work in every case, but
every case it works in is a success compared to the alternatives.

Mr.-SwiMMER. I believe that, too. :

Senator Evans. All right. Thank you very much. I have no fur-
ther questiens. Thank you very much, Mr. Swimmer.

We are now ready tor panel 1. This includes Carmen Taylor, Ex-
ecutive Director, National Indian School Board Association, Albu-
querque, New Mexico; Reva Crawford, Co-chairperson, National
Indian Adult Education Association, Boston, Massachusetts; Lin-
coln White, Executive Director, National Advisory Council on
Indiar Education, Washington, DC; and John Forkenbrock, Wash-
ington Representative, Association of Community and Tribal
Schools of Washington, DC.

We can bring chairs up. We are a little crowded there, but 1
think that we can get around the table.

We are pleased to welcome this panel here. You had an oprortu-
nity to listen to some of the testimony which has occurred to date.
We would be delighted to have ycu summarize the testimony that
¥°ﬁ do have, and all testimony will be entered into the record in

ull.

With thet, let’s start with Carmen Taylor.

STATEMENT OF CARMEN TAYLOR, EXECUTIVE DIRECTOR, NA-
TIONAL INDIAN SCHOOL BOARD ASSOCIATION, ALBUQUER-
QUE, NM

Ms. TAYLOR. Good morning and thank you.

On behalf of the National Indian School Board Association mem-
bership, I would like to thank you for the opportunity to testify
today. I will try to confine my comments to some of the differences
between the two versions of the bill.

I would like to start out by saying, after listening to the testimo-
ny this morning, that Assistant Secretary Swimmer stated that he
did not think there was a need to amend Pub. L. 95-561. Theoreti-
cally, I guess we would agree with that. We feel that the original
version of the bill contained all the r.ecessary ingredients to facili-
tate local control in the Indian communities.
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As a practical matter, however, as you have scen and discussed
earlier this morning, that hasn’t happened. There are still many
regulations that need to be developed and implemented to really
make it work.

That reslly is the premise on which many of these legislative
proposals have been made. I think it was also alluded to this morn-
Ing that maybe some of ttis was based on the alleged proposal for
transferring the schools to the tribes and to the States.

Although that may have been built into what came out in the
final version, really the premise of this legislation was based on a
number of individuals, board members, administrators, tribal edu-
cation directors sitting down and talking about going through Pub.
L. 95-561 and discussing what has been implemented, what hasn’t
been implemented, what has worked, what isn’t working, and why.

A lot of it came down to some philosophical discussion on some
policy matters, sort of some discussion about current trends. Those
current trends have not led us to believe that there has been a full
commitment to implementing local control, and that really is the
premise for the development of a lot of what finally was contained
in the drafts of both S. 1645 and H.R. 5.

In the legislation, we do support the statutory authority which is
provided for Bureau funded schools. We think that is particularly
important in light of some of the recent education initiatives that
have been made. In fact, we would like to see some additional lan-
guage that would eliminate the impression that is provided that
the Assistant Secretary can do this, because there are procedures
provided to follow for activities which really the rest of the section
prohibits him from undertaking.

That is that “nothing in this subsection shall be interpreted as in
any way superceding or rodifying the prohibitions contained in
subsection (g)2) of this section.” :

We do appreciate the section 103 on emergency and special situa-
tions, and we appreciate the fact that S. 1645 provides specific ti-
melines within which the Secretary must make provision to reopen
a school temporarily closed because of an unsafe condition and
hope that that language is retained in the final version of this bill.

On the enactment of regulations, we do support that provision.
The reason again that we discussed the freezing of regulations is
because there have been many negative proposals that have come
up on the development of certain proposals or the elimination of
certain proposals in regulations.

On administrative costs, that has been one of the more contro-
versial issues in this bill. S. 1645 directs the Secretary to develop
an administrative cost formula through regulation. However, we
support the concept of a statutory formula, and I think the reason
is obvious.

In all of the 9 or 10 years that there have been to develop some
kind of formula in-house, it has not been done.

One of the concerns I know about the formula contai..ed within
HR. 5 is that the costs were included within ISEP, and that cre-
ated a lot of anxiety within Bureau operated schools because there
was a fear that the money, if there were insufficient dollars for the
administrative cost formula, it would create a disadvantage for the
Bureau operated schools.
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Again, that was not the original intent, but if there is room for
interpretation, then certainly it ic something we need to clarify.

Originally, the administrative cost formula dollars were included
in ISEP to create more stability and for purposes of a more timely
and predictable distribution. Perhaps this concept can be retained
by making the administrative cost formula more like a sub-activity
of ISEP, maybe much more the same as transportation or school
board expenses are currently handled.

What that does do is it puts the dollars under the Office of
Indian Education programs and ties the distribution and allocation
to ISEP but dves not potentially harm one group of schools, as
some people have thought might be the case.

Under the area of personnel, we strongly support the idea of
studying salaries and making sure that there is some equitability.

As someone who works with Bureau operated schools, 1 would
like to add one other suggestion, and that is that an area that
Bureau operated schools have a particular problem with is in the
area of wage grade employees, in other words, those employees
such as janitors and cooks. In many instances, those janitors and
cooks, because of the way the wage grade scales are established,
are making more money than teachers and principals.

We are concerned that there might be a way that we can help
establish better wage grade scales by looking at using as a compari-
son those same kinds of positions in school districts where we have
schools established currently.

For the record, I am also submitting tesiimony that I provided
before the Joint Economic Committee in Santa Fe a couple of
weeks ago, because I think it provides a much better background
about some of the rationale that went into the development of
s some of the amendments that are proposed in this piece of legisla-
tion, and I will submit that for the record.

Senator Evans. We will be happy to include that in the record.
Thank you very much.

[Prepared statement of Ms. Taylor appears in the appendix.]

Senator Evans. Ms. Crawford, we weild be happy to hear from
you now.

STATEMENT OF REVA CRAWFORD, NATIOMAL INDIAN ADULT
EDUCATION ASSOCIATION, BOSTON, MA

Ms. CrawFoORD. Good morning. My name is Reva Crawford, and 1
am co-chairperson of the National Indian Adult Education Associa-
tion.

I am here on behalf of members of National Indian Adult Educa-
tion Association and Indian students across the country to appear,
I think for the first time, to tell you about the needs of your small-
est program in Indian education; smallest in terms of dollars, but
we think probably one of the most important, if not the most im-
portant, that you authorize in the Department of Education for
Indian education.

There are a few facts I 2m going to try to condense which we
very much would like for you to consider. Some of the changes
which we would like you to consider are not found in either the
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- Senate bill or in HR. 5, and we hope you will consider them as ad-
ditions. I would like to run through them briefly.

. First of all, I would like to say that insofar as we can tell with'n
the Department of Education, Office of Indian Education, the ap-
propriation for adult education is the only one of the programs
which serves only basic needs and for which there just are no other
3 resources available. You have about 60,000 Indian adults across the
" country who:need to learn to.read, to write, to graduate from high
school, and a number of these people your colleagues did not pro-
vide schools for in the past. Jt wasn’t a matter of Indians not want-
; in% to go to school. .

) think most of you know that Hopi has just got a high school.
.. - Mississippi Choctaw got a lﬁl;fh school in 1967, and they were
%" boarding elementary school children until very recently.

A lot .of Indian adults have not had the opportunity to go to

school in the-past.’
- One of the things that we find totally- incomprehensible is that
we are now serving abuut 5 percent of the need for Indian adult
education thro:gh 27 grants in the U.S. Department of Education
under Indian education. That is with a $3 million appropriation
that in 1979 was $5.93 million, a 50 percent reduction. gle don’t un-
derstand wlllxlg(({our adult needs are not important.

I would like to tell you a little bit about— you know, obviously,
that the Bureau participates in adult education as well, and I
would like to tell you something about that. Unfortunately, I can'’t.
I can’t because when we ask them for funding lists, they don’t have
them. They don’t know who their grantees are. I had to laugh a
little when Mr. Swimmer was testifying about the slowness of regu-
lations, because it is my understanding that adult education has
been present as a Bureau program since after World War II, and
yet there still are no regulations to define what constitutes adult
education, and that is indeed slow.

We have also a problem in defining Bureau adult education, be-
cause it is used for a variety of purposes besides adult literacy and
high school completion.

o give you an example of direct operated Bureau programs in
the past before some of them were tribally contracted, I was a part
of a program that contracted Bureau funds in Mississippi Choctaw.
The Bureau had operated the program there for 16 years and had
only 256 GED graduates in 16 years.

e would like to tell you a few of the things that we think you
need to consider. One, of course, is appropriation, and that is im-
portant. The second is cyclic funding. You are playing round robin
now with funds in the Department of Education. You are giving to
one program one year and taking it away to give to another pro-
gram the next year.

I am not really sure whom we are helping by that. If we get stu-
dents in our classes and we begin to teach them to read and write,
and then we compete all over again the next year and somebody
next door gets the money in the next State and they start students
all over again who don’t finish because the money the next year
then goes to another person, I am not really sure what message we
are sending to students or even what wa are accomplishing.

So, we are very concerned about the cyclic funding.
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We are concerned that, in section 422 under EPD, there is, we
think, an attempt not to hold with the intent of Congress. There
are two sections to EPD. The 100(d) was intended for colleges and
universities to offer programs and 422 for trihes and organizations.

It says directly that these are for training not just teachers and
not just principals and not just those kinds of people but people
like teacher aides and ancillary school personnel. There aren’t any
baccaldureate programs for teacher aides. There is only one bacca-
laureate program in the whole United States for adult education.
But funding points are based on offering programs at the Bache-
lor’s and graduate levels. '

Most early childhood teachers go through a tv/o-year associate
program, and yet the Department of Education gives priority
points which result in no funding for training under EPD for needs
of tribes and Indian organizations who train at a level below the
baccalaureate or masters level. We are leaving out early childhood,
and we are leaving out:adult education.

We also are concerned because our adult education students are
being treated uxafairly in the receipt of fellowship applications from
the U.S. Department of Education. We find there are criteria for
example, on which points are based which require an applicant to
get letters frum Part A directors when there wasn’t any Part A
when they were children, or from their high school principal but
their Ligh school principals maybe dead now. That this is not par-
ticulariy fair to older applicants.

We would like to tell you a couple of thinge. though, that we
think are good. I doubt you heard from the Department of Educa-
tion or the Bureau for what your money has been spent, because
they don’t get the kind of hard data which you would like to re-
ceive. So, I would like to give you a couple ofy figures about degree
of success.’

We have looked at one urban program and one reservation pro-
gram. We found that when students enter adult education pro-
grams, the majority of them are on public assistance. In a five-year
followup study we found after adult education completion, only 5
percent were on public assistance.

We have looked at income gains. We have looked at employment.
We have found that both of those have risen very, very sharply fol-
lowing adult education participation. We found average income
gains of $5000 per year after participation in adult education.

We really would like to urge you to consider: 1.) seeing that there
is an equitable appropriation for Indian adult education under
Title IV; and, 2) Either through direct language in the bill or
through discussions with the Department of Education, try to
gliminate provisions that are discriminatory for older Indian stu-
ent..

There is a great need for technical assistance in the field, and we
hope that you consider recommendations found in our writ‘en tes-
timony.

Thank you.

[Prepared statement of Ms Crawford appears in the appendix.)

The CHAIRMAN. Our next witness is the Executive Director of the
National Advisory Council on Indian Education, Mr. Lincoln

White. 8 8
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STATEMENT OF LINCOLN WHITE, EXECUTIVE DIRECTOR, NA-
TIONAL ADVISORY COUNCIL ON INDIAN EDUCATION, WASH-
INGTON, DC

Mr. WHiTe. Mr. Chairman and members of the committee, I am
very pleased to have this opportunity to appear today on behalf of
Chairman Buck Martin and the 14 other members of the National
Advisory Council.

We appreciate the time that your committee and staff has devot-
ed to putting together provisions to reauthorize the Indian Educa-
tion Act of 1972. We are especially pleased and feel very fine about
the provision that would call for Indian preference in the U.S. De-
partment of Education.

" It should be'noted that the Indian Education Act of 1972 was ac-
tually implemented in 1973. The annual report presented by the
National Advisory Council on just about every occasion did recom-
mend, based on advisement from Indian people across the land and
Alaskan Natives, that Indian preference be exercised as one of the
personnel approaches in implementation of this law. There is no
need ‘at this time to go into any detail as to why Indian people
should be selected or should be given one preference. Maybe just
one guote from some of the typical testimony that we receive in the
NACIE office will suffice. -

“Programs that are established for Indian people are best operat-
ed when L.dian people themselves have control to implement such
programs. Only through this concept will Indian self-determination
become a reality.” '

We have discussed this in many of our conversations. We know
that if Indian preference can be implemented within the Bureau of
Indian Affairs and the Indian Health Service, there should be no
barrier to exercising this in the Department of Education Indian
education programs,

— The other major issue that NACIE would like to address is that

of eligibility for services. We have had several conversations with
your committee on this matter expressing the Council’s bottom line
opinion. The Council feels very strongly that when it comes to de-
termining who is eligible forr{ndian and Alaskan Native services,
the American Indian tribes, the bands, and the Indian villages
should make that final determination, and we feel :that written
into the law should be a provision that this government to govern-
ment connection that now exists be preserved and that the parent
advisory committees and the LEA’s work in conjunction with the
tribes and these other entities to determine who is eligible.

We realize that bringing ubout regulations to make this equita-
ble is very difficult, but we feel this is very important.
« The next point that we wish to mention very briefly and certain-
ly can provide additional information on at a later time is that we
have consistently recommended that the Office of Indian Education
programs within the Department of Education become again an in-
dependent agency as it was originally intended when the law was
im lemenu:dg in 1973. '

e feel that the directorship should be raised to the position of

an assistant secretary reporting directly to the Secretary. We know
that this change came about when the new Department of Educa-
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tion was created back in 1979 or 1980. Ther, it was the prerogative
of the Secretary of Education at that time to place Indian educa-
tion under the direct supervision of the Office of the Assistant Sec-
retary of Elementary and Secondary Education.

So, we have the statistics that we can send you to indicate the
drastic effect that this one particular change had on the number of
qualified. Indian people employed within the Departme t after this
act was implemented. It went from a high of 55 percent of Ameri-
can Indian staff to a low of 4 percent, and it is about the same per-
centage at the present time. ) i

Speeding: up this process of just hitting some of the highlights,
we also recommend that the future appropriations for the imple-
mentation;of the Indian Education Act of 1972, as amended, should
be looked at very carefully and should be increased to take care of
those inflationary factors that have accrued in the U.S. economy
which have tended to bring less money to the variory Title IV pro-
grams and, consequently, have had a negative effect on the quality
of education. .

The National Advisory Council is fully aware of some of the
rapid strides that are being made in this society to improve educa-
tion for all people of,this Nution. We feel very strongly that Indian
education services serving American Indians and Alaskan Natives
needs to move quite rapidly to.try to catch up with the rest of our
society, - -

Mr. Chairman, NACIE would like to submit the supporting testi-
mony at this time. .

With that, I will close and will respond to any question the com-
mittee may have. . ,

[Prepared statement of Mr. White appears in the appendix.]

The CHAIRMAN. Qur next witness is the Washington Represen’ a-
tive l(:f the Association of Community Tribal Schools, John Forken-
prock. .

STATEMENT OF JOHN EORKENBROCK, WASHINGTON REPRE-
SENTATIVE,, ASSOCIATION. OF COMMUNITY TRIBA! SCHOOLS,
WAEHINCTON, DC S

- Mr. ForgENBROCR. Thank you, Mr. Chairman.

I am here:this'morning to testify on behalf of the Association of
Community Tribal Schools. I am acting as stand-in for Mr. Roger
Bordeaux who is the Executive Director. Roger is currently a grad-
uate student at the.University of South Dakota working on his ad-
ministrative certification so he can become an adi.inistrator in one
of the schools that we are here today to represent.

You weren’t here earlier this morning, Senator, when Assistant
Secretary Swimmer was here, but as you might expect, his testimo-
ny was geaved primarily at opposing the entire text of the legisla-
tion. It kind of brings to mind an old adage that goes something
like the more:things change, the more they stay the same.

Abouit 10 years ago almost to the day, the Bureau testified in the
other body. on legislation that became Public Law 95-561. At that
particular time, I was staff on the House Education and Labor
Committee and worked on that particular legislation. I recall very
vividly that almost exactly the same words were said 10 years ago
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: by those people in the Bureau of Indian Affairs that they opposed

this legislation which became Public Law 95-561 which Mr. Swim-
mer mentioned earlier was a great piece of legislation and we
didn’t need this one because that is on the books.

That almost exact same phrase was used 10 years ago by the
Bureau when they said they didr’t necd what became 95-561 be-
cause théy could do it administratively.

: Well, 95-561 became law over their opposition. In fact, they
became initially great supporters of that particular legislation in
its early stages. x

It is true, as Carmen Taylor mentioned earlier, that there would
be no need for this legislation that we are dealing with this morn-
ing or this afternoon—I guess it is now—if Public Law 95-561 was
implemented as it was originally intended to be implemented, if
th:d concepts and the provisions in that legislation were fully car-
ried out.

Unfortunately, it is not being done. From the contract school per-
spective—that is what I am here this morning to speak to you
about—we support the content of S. 1645 with one additional inclu-
sion, and that is that we need very much from a contract school
perspective to have some sort of administrative cost formula that
addresses and meets the needs of our schools in terms of taking
care of those costs dealing with operating that school.

We consider ourselves to be very similar to a local education
agency in a State whose funds are raised through local taxes 50 you
can develop budgets in advance and can work with the knowledge
of F.uw much money you are going to have to operate with. Cur-
rently, contract schools cannot do that.

We have no control over what the actual amount will be that is
appropriated to fund the indirect costs which now is a negotiated
amount, as you know, set by the Inspector General’s office. We
have no control over the way the area ol.ices use those dollars. We
may think we are getting a certain amount in indirect costs. How-
ear, we don't and sometimes, as late as 2 months before the end of
the fiscal year, we find out that the Bureau has decided to fund
another contract and we find ourselves losing, in one case, up to 13
percent of what we thought we needed.

So, we have no stability in the receipt of contract dollars, Mr.
Chairman. For that reason, we are very strongly in support of in-
clusion of an administrative cos’ formulae in the legislation similar
to what is in H.R. 5 which passeu the House.

Now, there is one item in addition to that which we support that
is somewhat of a concern to some of my colleagues at this table and
behind me. That is that we also support the inclusion in the distri-
bution of those monies in the ISEP formula.

We do that because only by funneling it through that process can
we count on an amount of morey that we know is going to be there
and a percentage that we know has been determined by a formula
and that will be there in a timely fashion, not 2 months before the
end of the fiscal year.

Now, we understand and appreciate the concerns that are raised
by, as I said, some of my colﬁaagues who are concerned about put
ting it into ISEP in that it mey mean, if the appropriation wer-
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not adequate, a.loss in program dollars which are obviously used to
educate the Indian students in BIA funded schools.

We share that concern. We in no way want to deprive the dollars
where the dollars ougat to go, th-t is, to programs for the students.

We have done sorne calculating of our own, thet is, the Associa-
tion has, and we beg to differ with the statistics that the Bureau
provided earlier this morning. I admit the fact that the Bureau’s
analysis -is based on the language contained in the House bill
which does have some.problems, and we admit that. .

‘We hayé presented to the committee staff earlier this week an
alternative formula which would be phased in over a 3-year period
of time and which also contains a hold harmless clause which
would guarantee that no school could receive less on a weighted
per student unit than what they received in fiscal year 1987. In
other words, if the funds were not there to channel the administra-
tive cost formula through the ISEP formula to at least allow u., to
ensure that the program dollars would remain the same as they
were in fiscal year 1987, the formula could not be implemented,
and we do it over a 3-year period.

The Bureau said this morning that they estimated the amount of
money needed for contract support in an administrative cost for-
mula would be $10 million. We say that the amount above what is
now funneled to contract schools through contract support for ISEP
for operation and maintenance, transportation, the chapter pro-
grams of the Department of Education currently is about $11 mil-
lion in toto.

We have calculation, using our formula, the amount nzeded for
indirect cost through administrative cost rate for the 60 contract
schools that are now in existence would be around $14.6 million.
So, you are only talking about $3.6 million in addition to what is
now being received by contract schools, not $10 million as the
Bureau is suggesting.

In terms of trying to relate this to the amount of money that is
currently in ISEP and to try to address the concerns expressed by
some that it may take money from program dollars, if we would
take the amount in 1988 that is suggested by the Bureau in their
justification of $162 million which is what the ISEP request is for
this year and take 68,500 weighted units which is about what is
there at this time—by the way, the Bureau has not szen an in-
crease in WSU’s over the last 5 years; in fa~t, they have seen a de-
crease as opposed to an increase in terms of the actual number of
students and units that have come to be.

What I am saying is if we take those two figures and we consider
that the new formula is phased in over « 3-year period, as I said,
the amount needed in addition to the $11 million already funding
indirect costs would be an additional $1.3 million per year. This is
the 3-year phase-in.

Thus, the total indirect costs for fiscal year 1989, for example,
would be $12.8 million rather than $11 million which is current.
Fiscal year 1990 would require $13.6 million, and for 1991, it would
cost $14.9 million.

Now, if we presume that the ISEP funding growth rate remains
at about 2.7 percent which js what it has grown over the average of
the last 5 years, ISEP would grow not including the money in the
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" formula to $166.682 million in 1989, $171.182 in 1990, and $175.803

million in 1991.

If then you would add the WSU’s, assuming they remained at
about 68,500, the amount of additinnal WSU’s generated by the for-
mula—because, Mr. Chairman, the way the formula would work is
the increase that a school would get off the formula would be re-
flected in an increase in their WSU’s at the local school. If you

. factor the additional WSU’s that would come about as a result of

putting the formula into ISEP, it would generate about 73,950
WSU'’s above the 68,500 which was about the constant base.

This would be in 1989. In 1990, it would go up to 74,600, and in
1991, it would go up to 75,320.

Now, if we take the total amount of money generated by the

» WSU’s, the $166 million, the $171 million, and the $175 million re-

spectively for each of these three years, and add into that the
amount of indirect cost generated by using the phase-in process,
the amount per WSU in fiscal year 1989 would be $2405 which is
above what the current year was. In 1990, it would be $2474, and in

* 1991, it would be $2519.

So, even using the most conservative increase in terms of ISEP

funding over the past five years, the 2.7 percent, there would be

adequate funds generated through the formula that we propose
over a three-year phase-in period to fund the program through the
ISEP formula.

Even if you would take the worst case scenario, assuming that
there is no increase in ISEP, let’s suppose it remains $162 million
for the next three years. Suppose there is no increase in indirect
costs and remains at $11 million over the next three years. You
still would begin to phase in—let me back up a second.

You take the $11 million. You would phase it in over a three-
year period, as we have in the formula. But as I said, there is no
increase whatsoever to the ISEP funding.

In fiscal year 1989, the funding level would be $2843 per WSU.
In 1990, it would be $2323, and in 1991, it would be $2314.

So, what I am saying is that in almost all scenarios that you
might use, absent, of course the Gramm-Rudman, absent, of course,
other various kinds of reductions, et cetera, we could generate the
funds necessary to fund the formula through ISEP. If there would
be some sort of deficit for whatever reason, the hold harmless that
we are suggesting would guarantee that the ISEP weighted units
would remain at the 1987 level and the formula would not then be
put into effect until such time as the funds were adequate.

Mr. Chairman, please realize that for the contract schools, this is
the money by which they need to operate. We don’t anticipate the
various kinds of administrative cost rates that Mr. Swimmer sug-
gested. We have done a run on our own based on the $14.6 million
that I mentioned to you earlier, and our schools—and I can provide
this for the committee—generate an indirect cost rate cr adminis-
trative cost rate that is very compatible based on their size. It is
done entirely on the amount of money they receive by program.

Mr. Swimmer used a couple of exampizs—-l am not quite sure
where he got them—using two schools of similar size having indi-
rect rates with one at about 50 or 60 percent and one at about 15
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percent. That is just totally not the case in the process and the for-
mula which we have developed.

I would ask that the committee strongly consider including the
administrative cost formula in S. 1645 along the same lines as is
done in H.R. 5, that is, that it be carried out through ISEP, know-
ing full well that we suppurt a phase-in process as well as a hold
harmless.

I might also mention, Mr. Chairman, again addressing Mr. Swim-
mer’s concern about the overall idea of developing a formula, is
that this suggested administrative formula is only in a sense tem-
porary in terms of the way we present it. We are asking the
Bureau to contract with a public accounting firm to develop - : in-
direct rate that would be rational and justified based on the kinds
of programs that our contract schools are running.

0, we like to think that we are taking a very rational approach
to this but yet an approach that will ensure contract schools the s
funds they need that are necessary to operate. i

One last thing that is not included in S. 1645 that I think I would .
like to see the committee consider adding to S. 1645 would be the
development and the call for a White House conference on Indian
education. Some draft lcgislation has been developed, and I think
that many of the things i-at have been said this morning dealing
with public schools anu wie racl that 82 pércent or 87 percent—
whatever that figure is—of our Indian children are educated in
public schools—what is the Federal policy in terms of its responsi-
bility for Indian children enrolled in public schools?

There are policies and procedures now in effect in Public Law
874, impact aid, which public schools are supposed to follow to
ensure that tribes are getting their input into the program which,
in many cases, aren’t being followed.

So, I beg to differ with some of the generalizations that the As-
sistant Secretary is making concerning the fact that public educa-
tion is the answer, because right now within this country in terms
of public education and meeting the needs of Indian students, we
have a lot of places where Indian input and tribal involveinent is
nil, and the policies and procedures that are supposed to be fol- ,
lowed in the Federa! law are not being followed. g

So, I think that there is 4 real need for the Congress to consider
the development of legislation that would call for a White House
conference on Indian education where all the various experts in
the field from all facets of the program—contract schools, BIA op-
erated schools, public schools, private schools, post-secondary as
well as elemer.tary and secondary—get together to discuss some of
the things that are needed in terms of where I'1:dian education is
headed in the 1990’s.

With that, Mr. Chairman, I apologize for going over my five min-
utes, but I thought it was important to be said. Thank you very
much for giving me the time.

I wouldgbe happy to answer any guestions you may have.
d.[Pirepared statement of Mr. Forkenbrock appears in the apnen-

ix.

The CuairMAN. Thank you very much. ;

I am sorry I wasn’t lLere earlier this morning, but a few emer-
gencies suddenly erupted to require my presence elsewhere.
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This record will be read by members of this committee and also
non-members. Someday, hopefully soon, we will debate this issue
before us and resolve the matters set forth in S. 1645.

In order to make certain that the record is complete, I would like
to ask a few questions. Some may be obvious, but the record must
show them.

. My first question of the panel is, is the Government of the
United States responsible for the education of Native American
Indian children and adults?

Mr. Warte. Mr. Chairman, I would like to try to respond to that.

As a member of one of the six nation tribes in northern New
York State, Mohawk Tribe, and bein% affiliated with the National
Advisory Council which deals with relatively over 575 different en-
tities throughout the United States, after looking at the relation-
ship in my layman’s way, I am very sure that there is a strong re-
lationship, political and legal relationship, between the U.S. Gov-
ernment.and the tribal governments of this country.

This is well substantiated by the treaties. Of over 300 treaties,
119 had specific mention of provisions related to education. Of all
the Federal laws, executive orders, and regulations and so on, there
is no doubt in my mird that the United States Government does
have a responsibility to ensure that education is properly provided
for American Indians from birth throughout their entire lives.

I say this with the feeling that in the time that I have been
working with this special area of education and my 40 years in
education, 1 feel that much progress is being made and can be
made. There is much to be done in the future, obviously.

Thank you.

The CHAIRMAN. Would all of you agree that there is a sgecial
trust relationship between the Government of the United States
and the various governments?

Mr. ForkeNBRrOCK. I think it should be clarified and made clear
for the record that on two occasions over the last four or five years,
the Congress has passed legislation which in fact does make clear
that education is a part of the trust. Now, on both occasions, that
didn’t make it down Pennsylvania Avenue, but the Congress is in
fact on record in support of that.

The CuamrMaN. Now, I have several questions on the quality of
education.

What are your latest statistics on dropouts?

Ms. Crawrorp. 'f you look at the cumulative dropout rate (from
the time a child _tarts first grade all the way up through when
that child’s graduating class would have %raduated from high
school), the cumulative dropout rate tends to be around 60 percent.

The CHAIRMAN. Around 16 percent?

Ms. Crawrorp. No, 60 percent. Now, in higher education—in col-
lege completion, it is even greater than that. Of those who actually
begin a college degree, over 90 percent do not finish.

« There are very slight gains being made. Some communities have
made more gains than others, but the thing that does not seem to
be addressed anywhere is that research is starting to show that
Indian students have very discretely and physiologically different
cognitive processing patterns than do Indo-European language
family children, but public schools and BIA schools have taught to
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those Indo-European lanpuage family children to the frustration
and failure of Indian chilcren.

There is no money being provided right now anywhere that I
know of—Bureau, Department of Education, anywhere—to do any-
thing - about that. Even in the schools that we are running our-
selves es Indian people, we haven’t had the information to know
what was happening. Now that we are beginning to learn about it,
we don’t have any effective way of dealing with it.

The CrairMaN. The cumulative dropout percentage is 60 per-
cent. At the present time, of the number entering high school,
what percentage complete high school?

Ms. CRAWFORD. As a national average, I don’t have one figure.
The last thing that I read suggested that the rates were ranging
from 20 to 40 percent or more. The biggest gap seems to be 8th
grade and 9th grade, not high school between junior high and high
school. A lot of students never make it to high school. The place
where we 10se moust of them is between junior high and high schoo.

The CHAIRMAN. Of those who complete high school, how do they
compare with so-called average non-Indian high school graduates
in academic accomplishment? T

Mr. WHaITE. Senator Inouye, there are one or two bench mark
comparisons. Statistics that were presented by the College Board of
New York City over a span of—fJ don’t have those statistics with
me here—about seven years, and these, I realize, are unly a
random sampling on the accomplishment of American Indian stu-
dents who are juniors in high school who have taken the scholastic
aptitude tests, American Indians in these cases rated third among

1 the ethnic groups in our society.

In the mathematical area, Asian Americans rated first, whites
second, and American Indians third. In the area of verbal compre-
hension, white or Caucasian students rated first, Asian Americans
second, and American Indians third.

_ I have those statistics back in my office that indicate that rank-

ing.

Just yesterday in the Chronicle of Higher Education, it indicates
similar statistics based on the implementation of the ACT test, the
American College Test, for all the ethnic groups. The rating, again,
is about the same.

So, there is an indication that American Indian students, when
given proper educational opportunities, certainly can perform as
well as any other group within our society. Now, there are many
pockets where much needs to be done to improve the quality of
education.

‘The CHAIRMAN. Is there a difference in quality of education by
regions?

Mr. WHiTE. Yes, there is.

The CHalRVAN. Will you tell us about it? '

Mr. WHiTE. Geographical isolation, I think, seems to be one of
the most critical areas. There iz such a wide divergence between
the per pupil expenditure on a State basis. When you look at thdt
wide divergence, you can pretty well tell which parts of the Nation
are providing the best educational opportunities. ‘

There is a direct relat.onship between quality and amount of
money spent. You convert the money spent into high quality teach-
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ers, up to date curricula, strong instructional programs, and all the
other things that make up an adequate educational environment.

There is no doubt—there are many statistics that indicate that
dis&arity.

e have somn excellent schools within the network of American
Indian schools and Alaskan Native schools, and we have some that
deserve a gre at deal of attention.

The CHAIRMAN. I have visited the Santa Fe Indian School, one of
the schools singled out by the government as one of the best high
schools in the Nation. Is there any disparity on the pay scale of
teachers in Indian schools?

Mr. WHrTE. Yes; there is.

The CHAIRMAN. Do you have statistics on that?

Mr. Warte. No; I don’t, but I think those can be obtained.

The CHAIRMAN. Where can we get tiiem?

Mr. WHiTE. We can get them through the Bureau of Indian Af-
fairs Office of Indian Educational Programs.

The CHAIRMAN. What percentage of those who complete high
schyol go on to higher education?

. Mr. WhrrE. Sir, I cannot give you a statistic on that. All that I
can tell you is that the number of American Indians going on to
college is increasing very rapidly. The Chronicle of Higher Educa-
tion presented a study back in July 1984 indicating they covered
all of the colleges and universities throughout the United States,
including the two-year colleges, including the privately controlled
community colleges, and so on. ..

. That study indicates that, at that time, more than 82,000 Ameri-
can Indians were attending college. N

Now, for a person who has been involved in education for quite
some time and familiar with the reservation situations, I know
that is an exponential increase in the number attending colle%:a.
So, there is a large percentage that are going on to college at the
present:time.
thaTth?t ?CHAIRMAN. It is a large percentage from almost nothiag. Is

it ~

Mr. WHrTE. Right, from almost nothing.

The CHAIRMAN. So, anything would be a great improvement.

Mr. Whrre. Right. That is correct, sir.

The CHAIRMAN. How do these numbers compare with the non-
Indian gopulation of the United States? First, the dropout rate.

Ms. Crawrorp. With the exception of recent Asian immigrants
about whom we have less information, Indian students tend to
have the worst record in terms of dropouts nationally. As we said,
there is quite a wide range, and it really varies a great deal from
reservation to reservation and from urban area to urban area, but
on the whole, it is a great deal higher for Indian students than it is
for other groups.

The CHAIRMAN. Worse, but twice as bad? Three times as bad?

Ms. Crawrorp. Without using one national figure for the drop-
out rate, just for high school, it is hard to tell you that. It ranges
anywhere from twice to five times as much, depending upon the
community.

I haven't seen any communities with rates less than 20 percent
in which I have worked, and you standardly find rates that—for
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example, for black communities, you may have 16 percent, and
they think that is really high. Otﬁer groups may think 10 or 12
percent is very high, but we are standardly talking about rates
above 20 percer:t all the way up to 50 percent or more.

The CHAIRMA:. What role does the Indian leadership play in
BIA schools in establishing educational pelicy?

Ms. Tavior. I think that probably varies from conimunity to
community and whether or not the schools are contracted or
whether they are BIA operated. I know in the case of BIA operated
schools, with the passage of P.L. 95-561, there is contained within
those regulations that when they finally established school boards
with the p e of that law, the school boards would be estab-
lished in accordance with tribal law, and some tribes have taken
that very seriously and have chartered boards and provided ordi-
nances.

In other cases, there still is a void there. Of course, in the case of
tribally contracted schools, thuy have opted to contract directly or
through another entity on their reservation to provide education.

We discussed just last week how many tribes have been develop-
ing either policies or codes, whether they be education codes, lan-
guage codes. If 1 remember correctly, our discussions were that
there were probably only three or four tribes that actually have
codes.enacted at this time.

The CrairMAN. The Department of Education is supposed to
have a special division or section that concerns itself with Indian
education. Is the Indian leadersi.y caiied upon to provide an input
in,.t};e establishment of policy by this DOE Indian education sec-
tion?

Ms. Crawrorp. I think NACIE will probably want to res&ond to
that since they have a big responsibility for that, but I think sever-
al things probably ought to be considered in answering that ques-
tion. Sometimes the Department of Education doesn’t even listen to
itself, although certainly they do a much better job, I have to say,
than sometimes the Bureau does.

For example, I know in adult education, we spent piles and piles
of our program money funding.a national study on Indian adult
education, a nationwide study, and a lot of us went without things
in the field to have that study done. It was finished 8 years ago,
and so far as I am aware, it has never been released. And there
was a lot of good information in that and still is.

We find that the process is very slow and there is not a good
mechanism for doing that beyond NACIE in terms of individual
needs of tribes and organizations. We really supported the NACIE
p.rcl)lcess, but we have a feeling they don’t always listen to NACIE
erther.

The Chairman. As some of you are aware, I have spent much
time in Indian country this year because of my belief that for too
long Washington has determined the nature of the problems in
Indian country and provided the solutions to these perceived prob-
lem. I felt that the time has come to ask the Indian Keople as to
what they consider to be their problems and beckon their wisdom
as to what the soluticns should be.

Some of your responses reflect the responses I have been receiv-
ing throughout the land.
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I believe all of you agree that there is a special trust relationship
that exists between the Government of the United States and the
various Indian governinents, whether it be nations, tribes, or other
groups, and that this trust relationship cails upon the United
States Government to make certain that education is provided to
all }Ilndians who desire such education and are capable of receiving
such.

However, apparently, the trust relationship is not carried out to
its fullest as intended by Members of Congress and other Adminis-
trations, and your response to my question as to the nature of
input provided by Indian leadership in the making of education
policy ranges from zero to zero plus one, or something like that.

Do you think there is justification to establish a separate board
of education made up of Indians to establish educational policy?

Mr. Waite. Mr. Chairinan, I feel that this thought should be ex-
plored very carefully and that a special board of regents or board
of education or board of trustees should be established to give di-
rection to Indian people and to the Congress and to the Adminis-
tration on matters pertaining to education pre-kindergarten
through continuing education.

With the population that we are dealing with in terms of size
and diversity, we could take models from some of the States that
have excellent organizational structures such as boards of regents
or boards of trustees. This august body could lend that kind of di-
rection.

The small group that I represent is only advisory. All we can do
is pass on recommendations.

However, a board of regents or a board of trustees would be, in
my mind, a viable idea.

Mr. FORKENBROCK. Mr. \hairman, if I might just briefly mention
that the board of directors of the Association of Community Tribal
Schools is on record in support of such an approach. In fact, again,
your committee staff has the proposed piece of legislation that
would create a national board of Indian education that would be
developed somewhat similar to, I suppose, the Nuclear Regulatory
Commission or the TVA. It would be a quasi-independent entity
that would still be accountable, of course, to the Department of the
Interior but which would hire staff, and the director of what is now
OIEP would be a staff of the board.

The board would be made up of individuals from throughout the
Indian community, some of which would be appointed by the Con-
gress, et cetera.

1 would echo the comments that Lincoln mentioned as well in
that 1 think its actual structure m:._ e still needs to be looked at,
but I think, as a concept, it may well be where the future needs to

0.

The CrairRMaN. For some time, I have been doing some research
and much reading on the desirability of establishing a separate or-
ganization to carry out the special trust relationship that exists in
the United States. We have the Bureau of Indian Affairs which is a
lesser bureau in the Department of Interior beholden to the Secre-
tary of Interior who, in turn, is beholden, I believe, to the Office of
Management and Budget which, in turn, is beholden to the Presi-

99




LS

96

dent of the United States, and God knows where it goes beyond
N that. [Laughter.]
¥ The CHAIRMAN. We do have precedents in our government when-
ever we find unique problems or unique situations that call for
unique solutions. We have the Securities and Exchange Commis-
sion, the Federal Reserve Bank, the Federal Deposit [nsurance Cor-
poration. These are separate organizations that are not necessarily
beholden to the Congress or the executive but are vested with
powers of Government to carry out policy.

Do you think something like cthat might be desirable? I ask this
because sadly, I have concluded that whether it is intentional or
not, number one, Indian people generally perceive the actions of
the BIA as being adversarial. Second, because of this unimportant
; nature of the Bureau, the bureaucrats who man the positions find
2 themselves not serving as advocates of Indian concerns but as ob-
stacles of Indian concern.

Do you have any ideas as to whether we should have a separate
organization with certain powers bestowed upon them by the Con-
gress of the United States?

Ms. CrawroRD. When Jimmy Carter was running for President, 1
recall the solution he talked about for a little while was to do away
with the Bureau of Indian Affairs and put Indians under the State
Department. While we had a little bit of difficulty in imagining
Henry Kissinger coming to the reservations in tie and tails for
State dinners, there was a little bit of reason in that.

I think there is more reason in it for a lot of us nowadays when
we see the Contras getting more in aid than, for example, we have
to educate our adults in Indian country.

The resistance that tribes have had when there have been spec-
tacular changes with respect to the Bureau of Indian Affairs is
simply ensuring trust responsibility. I think anything that ensures
trust responsibility but alleviates some of the burdens is going to
be supported by a number of tribes.

However, whatever kind of organization status is come up with,
some of us have said for a long time that one of the things we need
is the freedom to fail. People laugh when we say that, but public
schools, Bureau schools, other people have learned every way that
there is to fail with Indian students, and believe me, they have
feiled them just about every way. .

But we don’t have a good deal of innovation going on either in
the Bureau or the Department of Education or in any other gov-
ernmental department, because the basis on which money and
services are predicated are pretending like you have done the job
as best you could do it and that what you did worked so well that
you have to do it all over again or you don’t get your money.

I think that a lot of us are convinced that if we are ever going to
be able to do anything that is really good for cur Indian children
and our adults, we need some freedom to fail, too.

Ms. TAYLOR. I would like to respond to that as well.

Several months ago, when we first began discussing what finally
came out in the draft of S, 1645 and H.R. 5, we discussed how many
times l:'ve have already amended legislation in an attempt to make
it work.
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Some of that discussion kind of wandered off to maybe what we
really need to do is something drastic, something like a separate
board, a separate organization, some kind of a separate entity. We
discussed it really in great length.

Our work group, I think. was supporiive of it, but we were also
hesitant for some of the very reasons that Reva mentioned, and
that is that we knew we probably would not have the kind of tribal
support that we needed to go forward with some kind of a way out
in left field prcposal when people were fearful about what would
happen to the trust responsibility.

o’ Somehiow, there is a real strong tie between trust responsibility
and BIA, and we can’t seem to think that trust can follow to any
. other entity.

L So Uthink it is worth exploring.

4 Mr. FoRKENBROCK. Mr. Chairman, real quickly, from a legislative
historical point of view, I think Lincoln probably could address this
even better than I, NACIE kind of grew out of a seed that was to
perhaps not go quite as far as what you are talking about but to
explore the idea of a national Indian board which Senator Kennedy
proposed back in 1972 and was developed in legislation. I think it is
even in the Congressional Record.

However, because of concerns that have just been expressed by
the tribes about where they fall in terms of the trust responsibility,
et cetera, it was watered down to the extent that NACIE then grew
out of that as an advisory council.

So, I think that anything that is done obviously needs to have
the sanction of the tribes involved, but I was even at this time
hoping that the committee might consider introducing legislation
calling for the Indian board of education concept so as to at least
have it circulated around the country for discussion, because I
think it does need to be put forth for discussion to see where it
goes.

hI think if it is done correctly, support will sooner or later be -
there.

The CHAIRMAN. My final question—several of you have men-
tioned the convening of a White House conference. Is that unani-
mous among you?

Mr. WHiTE. Yes.

Mr. ForkenBRrock. I think I am the one who said it initially, but
I think that, at least in terms of discussions I have had with
some—and these ladies and gentlemen can speak for themselves—I
think the consensus was that yes, it was very much a needed and
the time was right for something like this. So, I thinx it is the con-
sensus, at least from my perspective.

Ms. TayLor. I would agree with that.

The Chairman. Well, I thank you all very much.

May I request that you work with the staff of this committee to
gather up the best statistics available on Indian education, the
nature of the education, the quality of the education, because if we
are to seek improvement, we will have to demonstrat2 to our col-
leagues why this improvement is necessary. It would be most help-
ful if you can put your heads together and maybe come forth with
some idea as to what an Indian board of trustees, a board of educa-
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tion, or board of regents should look like, where it should be locat-
ed, and the type of powers that it should have.

I can assure you that this committee will very eagerly await
your suggestions.

I thank you very much.

We have received many statements relating to S. 1645. Without
objection, these statements will be made part of the record at this
juncture,

We have statements from Dean C. Jackson, President of the
¥a;2jo Community College; and from the Cheyenne River Sioux

ribe.

[The materials appear in the appendix.]

The CHAIRMAN. Our aext panel consists of Enos J. Francisco, Jr.,
Chairman of Tohono O’odham Nation of Sells, Arizona; Rebecca
Martgan; Director of the Navajo Division of Education, and Daniel
Tso, Chairman, Committee on Education, Navajo Tribal Council;
and Andy Joseph, Vice Chairman, Colville Confederated Tribes.

Welcome, ladies and gentlemen.

Our first witness is Chairman Francisco.

STATEMENT OF ENOS J. FRANCISCO, JR., CHAIRMAN, TOHONO
O’'ODHAM NATION, SELLS, AZ

Mr. Francisco. Thank you, Chairman Inouye.

My name is Enos J. Francisco, Jr. I am speaking to you of the
Tohono O’odham Nation.

I want first to express the deep appreciation of the Tohono
O’odham people for the work this committee and the staff has
done in preparing the Indian Education Amendments. Your efforts
lay the foundation for better Federal schools and a better future
for Tohono O’odham children.

The complete version of my testimony is in the form of a pre-
pared statement. Due to time limitations, I will present orally only
portions of the statement.

The Chairman, All of your prepared statements will be made
part of the record in their entirety.

Mr. Francisco. Thank you, Sznator.

Specifically, I will forus on the self-determination grant concept
and the problem of adequate funding for Federal indian schools.

On the Tohono O’odham Reservation, there are resently four
Federal schools enrolling a total of approximately 1,052 students.
All of the schools are operated directly by the BIA under the office
of the Agency Superintendent for Education in the town of Sells,
although since 1983, the official policy of the Nation has been to
place the schools under a Public Law 95-638 contract system.

Santa Rosa Ranch School, Santa Rosa Boardin School, and San
Simon School serve grades kindergarten through 8 and have ap-
proximate enrollments of 122, 358, and 320 respectively. The fourth
school is the new Tohono O’odham High School which ig adjacent
to the San Simon elementary site and has a current enrollment of
approximately 252.

These schools serve the most remote reaches of our reservation
and lie generally outside the service area of the Tohono O’odham
Nation’s public school district. The school sites are separated from
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each other and from the office of the Agency Superintendent for
Education by an average distance of over 60 miles. :

I want to make it clear that people are working hard in our BIA
schools, and some important progress is being made.

However, the blunt reality is that there is no hope of having the
effective school organizations that we are entitled to so long as the
schools are administered directly by the BIA and their funding is
held at current depressed levels. What it boils down to is that As-
sistant Secretary Swimmer was right last year when he said that
the BIA bureaucracy and its restrictive rules and regulations pre-
vent the schools from using effectively their resources.

It is for this reason that my office, following the Tohono
O’odham Comprehensive Education Plan, supports strongly the
self-determination grant proposal in S. 1645. We have to eliminate
the Federal bureaucracy from our schools, and the self-determina-
tion grant will do this more appropriately than the Public Law 93-
638 contract system.

I am concerned, however, that in its present form, the self-deter-
mination grant proposal will not enable the Tohono O’odham to
implement a school organization concept which we have developed
over the last two years and for which we now seem to have consen-
sus in tribal government. I am referring to the concept of a unified
tribal school system in which the four Tohono O’odham school
sites and the office of the Agency Superintendent for Education are
funded under a contract or grant arrangement.

An organizational chart that shows the outline of the idea is in-
cluded with this testimony as an exhibit. I will be referring to the
chart in the rest of my remarks.

As shown in the chart, the framework we have in mind follows
closely the pattern of the State public school system. In the State
system, regulation of the schools is accomplished by the State legis-
lative process operating through the Arizona Department of Educa-
tion, and operation of the schools is carried out by locally con-
trolled, independent schools districts.

Our proposed framework maintains this distinction by giving
regulatory responsibility to tribal government while assigning the
role of operating the four school sites to a non-profit school corpo-
ration.

In our thinking, regulation involves establishing general policies
and standards and enforcing them in the schools system. Implicit
in this concept is the notion that the proper role of tribal govern-
ment is to stimulate school improvement and provide accountabil-
ity.

Examples of tribal regulatory functions include a tribal accredi-
tation system, criteria for financial management, and personnel
evaluation and compensation systems, general curriculum and in-
structional program standards, and rules for the open conduct of
school board meetings.

Operation means all activities necessary for the day to day func-
tioning of the schools. Hiring, staff performance evaluations, cur-
riculum development, accounting, and purchasing are examples.

The unified tribal school system accomplishes a number of im-
portant objectives for the Tohono O’odham.
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First, it places responsibility for setting schecl standards and en-
forcing them in the tribal government. For us, any other approach
is unfaithful to the concept of Indian self-determination.

Second, it provides that school regulation and school operation
will be carried out by separate entities. A fundamental problem in
the existing Burcau operated system is that the same entity, led by
the office of the Agency Superintendent for Education, is required
to regulate and ggerate the schools at the same time. This is a
prime cause for the stagnation and the unaccountability that we
5ee now.

Third, placing respensibility for operating the school system in a
non-profit corporation which is independent of tribal government
will increase efficiency. The school corporation will be able to de-
velop management and accounting expertise appropriate to its pur-
pose and will be insulated from tribal political influences.

Finally, our framework implements the principle of school based
management. Both our own experience and effective schools re-
search show that the power to improve educational opportunity lies
primarily with the members of the school building community, not
with authorities—whether they be the central school administra-
tion or the tribal government—u.hat are removed from the school
site. Accordingly, our framework would establish at each school
building a site council to govern the school in local matters.

As ghown in the chart, on~ way to set up the unified tribal school
system is to award to the nation a master contract or grant. The
naster contract or grant would thereafter be split into two parts.

The smaller part, by far, would be kept by the tribal government
te support regulation of the schools. The larger part would be sub-
contracted or granted to the corporation by the tribal government
inﬁ_order to operate the school sites and the central administrative
office.

For the Tohono O’odham, this structure might, but need not,
eventually évolve into an arrangement in which there are two sep-
arate contracts or grants, one for regulation running from the BIA
to the tribal government and the other for operation running from
the BIA te the school corporation.

My basic concern with the proposed Indian education amend-
ments is thet they do not clearly authorize the unified tribal school
sKstem I hsve described. The BIA has already taken the position
that with respect to the existing 638 contracting option, the tribal
school s%stem we envision is not allowable. We need to eliminate
any doubt in this area both with regard t» the self-determination
%ggnt legislation and the pending amenrdments to Public Law 93~

Specifically, I ask the committee to consider making it clear in
statute that for either the self-determination grant or the Public
Law 93-638 contract that;

L Tt is allowable to assign regulation of the schools to tribal gov-
ernment while assigning operation of all school sites and a central
administrative office for education;

2. It is allowable to include the whole of the office of the Agency
Superintendent for Education; and

. Indirect or administrative costs associated with both the tribal
regulatory function and the agency education function will be cal-
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culated at a realistic level and may be allocated respectively to the
tribal government and the operating corporation.

There is great promise in the education amendment we are con-
sidering today, but that promise will be false unless something is
done to deal with the problem of inadequate funding for the Feder-
al school system. A comparison with the public school system that
serves the eastern half of the Tohono O’odham Nation will show
just how big the funding problem is.

The gross salary for a starting teacher in our BIA system at
$15,473 is $4327 less than for a starting teacher in our public
school district which is $19,800. The situstion doesn’t get any
better for educators that stay in the system.

A teacher at the top end of the BIA salary schedule at $24,064
makes $8286 less than a top end public school teacher at $32,350.
The difference in the salarics offered schcol administrative person-
nel are proportionately as large as for teachers, and there are dif-
ferences of the same magnitude in the capital funds that are avail-
able in the two systems.

That is the extent of my oral testimony, Mr. Chairman.

[Prepared statement of Mr. Francisco appears in the appendix.]

The CHAIRMAN. Ms. Rebecca Martgan, we would be pleased to hear
from you now.

STATEMENT OF REBECCA MARTGAN, DIRECTOR, NAVAJO
DIVISION OF EDUCATION, WINDOW ROCK, AZ

Ms. MARTGAN. Thank you, Mr. Chairman. Let me thank you and
commend both Senator DeConcini and the Senate Select Commit-
tee on Indian Affairs for the excellent effort to improve Indian edu-
cation.

Thank you, Senator Inouye, for allowing me to come before you
today. I would like to highlight the prepared statement submitted
by the Navajo Nation.

We have analyzed and developed specific recommendations re-
garding S. 1645 and H.R. 5.

We recommend that the language of H.R. 5 regarding the reser-
vation of funds under title IV and part B for development and im-

rovement of tribal departments of education be incorporated into
g. 1645. We make this recommendation in order to provide re-
sources to tribal governments to research, plan, and enhance their
assumption of the role of the tribal education agency.

We do not recommend incorporating language from H.R. 5 which
would make determination of eligibility for title IV part A funding
dependent on the decision of the parent committee and LEA
agency alone.

We continue to be concerned with association of scarce Indian
education dollars to eligibility criteria with no standards. Many
students in our public school need special services, and their needs
should be appropriately addressed.

We recommend title IV part A funds be available to all publicly
funded schools serving Indian students, including BIA schools.

We support the language in S. 1645 creating a special program
for gifted and talented Indian students funded through Title IV.
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We supsort the provision of S. 1645 regarding authorized expend-
itures and funding authorization for our Navajo Community Col-
lege. Restrictions on expenditures for Navajo Community College
facilities has led to continued deterioration of two main NCC cam-
puses.

We support incorporation of the Native American Iadian Schools
Act from HY 5 into S. 1656. This legislation provides an avenue
for innovation by Indian tribes.

, We also support incorporation of the specific provisions in part E

: of HR. 5 for Native Hawaiian education programs. We are pleased

k to see distinctive programs being proposed for the Native Hawaiian

population coupled with specific funding authorizations and appro-
priations.
Finally, we are recommending the specific inclusion of language

‘ in S. 1645 supporting the proposed alternative school at the BIA
training facility in Continental Divide, New Mexico. This project
which has the full support of all key elements within the Navajo
tribal government has languished on the desk of the Assistant Sec-
rit;lrgd of Interior for over five years, and the project is desperately
n .

A recent survey in Chinle Agency in the Navajo Nation conduct-
2d under the direction of the Office of Indian Education indicated
an alarming dropout rate for high school students in that agency.
An estimated 55 percent of the Navajo youth between the ages of

- 14 and 18 are reported to be out of school and without a high

school diploma.

The Continental Divide alternative high school clearly could not
address the needs of the entire dropout population. It is, however,
an important part of the total effort which needs to be made to
reach these young people.

We seek specific language requiring the BIA to renew its lease
with the U.S. forest Service.

Again, we thank the Senate Select Committee on Indian Affairs
for its continued support for quality educatior under the control
and guidance of Indian tribes and Indian people. We hope that the
recommendations made in connection with this testimony will be
utilized to strengthen S. 1645 as a vehicle for meaningful educa-
tion.

The CHAIRMAN. Thank you very much.

Our next witness is Mr. Daniel Tso.

STATEMENT OF DANIEL TSO, CHAIRMAN, COMMITTEE ON EDU-
CATION, NAVAJO TRIBAL COUNCIL, WINDOW ROCK, AZ. AC-
COMPANIED BY ROSEMARY BLANCHARD, ADMINISTRATIVE
SERVICES OFFICER, NAVAJO DIVISION OF EDUCATION

l\f@fg‘. Tso. Thank you, Mr. Ckairman and the select committee
staff.

Mr. Chairman, brother, you have come to the Navajo Reserva-
tion before. You have seen our type of government in action. Just
to give you a background of my experience as I became the educa-
tion committee chairrian in January of this year.

As soon as the committee came into formal action, we were faced
with the Ross Swimmer proposal. As such, we have two resolutions,
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one from December 1986 and one from January 1987, opposing the
‘proposed transfers.

Subsequent to that, the tribal council directed the education com-
niittee to study the initiatives and to study the alternatives. As a
result of this, the education committee held hearings on the Ross
Swimmer initiatives. We hosted these hearings, and we had hoped
that Mr. Ross Swimmer would appear personally. However, at each
agency where the hearings were held, all we saw was a video tape.

One of the key things that our respected elders really thought
was impersonal was why do we have to consult with a video tape.
Why can’t Mr. Ross Swimmer come before us? That way we can
have meaningful consultation with Mr. Swimmer.

As a result, the majority of the Navajo people opposed Mr. Swim-
mer’s initiatives in regard to Indian education. I think that one of
the main underlying elements was trust responsibility has to be in
place. The Bureau has to carry out those trust responsibilities.

The other thing that we also learned in hearing our elders is
that, sure, the Treaty of 1868 was signed almost 119 years agc, but
in several areas of the reservation, the Bureau did not start estab-
lishing an Indian education system until 1934.

So, we have a time lag of some 50 years where the education
needs of the Navajo children were not being met. Instead, they
were given to the mission schools or other church schools.

As a result, we see that therc is a time lag to when the Treaty of
1868 was implemented. As a result, I personally feel that is a
reason for the low ?eality education.

Along with that, being the chairman of the education committee
and as a result of the development of H.R. 5 and S. 1645, we found

that we do have two tg'ges of schools operating under two public

laws, the Bureau funded schools operating under Public Law 95-
561 and the tribally controlled schools, the contract schools, operat-
ing under Public Lew 93-638.

As a result, both were competing, at the same time, as brothers
and sisters sometimes do, attacking one or the other. Let me
inform you, Mr. Chairman, that the education committee of the
Navajo Tribal Council brought these two organizations together to
come up with this common Navajo Nation position on S. 1645 and
H.R. 5. In fact, we put these two particular pieces of legislation side
by side and consulted with each. We wanted answers and not just
to throw a nut into the machinery. We wanted answers as to where
there were problems that either side had with a particular section
of this legislation.

We have proposed alternative language that we would like to see
put in place of certain sections, and one of them is in new school
starts and program expansions. One is in the area of administra-
tive cost formula, and the other is in regard to consultation in
regard to closures or other actions that would reduce the amount
of programs available to Indian students, Navajo students.

e have presented testimony, a section by section commentary
on S. 1645, and where we feel there needs to be alternative lan-
guage to strengthen the bill, we have appendices. I would like for
the staff to note that. I think that the way we put it together .f
they are taken out of context, then it would not have the meaning
that we would want it to have.
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: - One of the main things, I think, that I would really like to stress |
. here is what the Navajo Nation is proposing is more tribal author- ]
i ity and more tribal oversight on Bureau funded schools and con-
: tract schools. We do want this particular committee to adqress
{ these issues, because on one side of this brother-sister relationship,
. we see the Bureau funded schools—who holds them accountable?
! We see the whole system saying yes, we are accountable. On the
other side, they are throwing sticks and stones to the other and
saying they are riot accountable.

However, from our perspective, the Navajo tribal perspective is
let’s hold both groups accountable. That is one of the things that
we would really like to see. &

This particular committee of the Tribal Council sees ourselves
taking our own educational system and making it relevant to our ‘
children, giving appropriate cultural education to make our chil-

dren viable citizens of the United States. )

As | said, I cannot really express fully how I feel about this par-
ticular legislation. We have gone over it several times. I think
other tribes are talking the same language in regard to our tribal
oversight as far as accountability is concerned ang also in regard to
what we regard as satisfactory performance in the grants portion
of the legislation.

. I do appreciate the time that you have given us, Mr. Chairman,
A and I do feel honored to speak before you, and I do hope that you
do comtla{ back to the reservation to visit your brothers and sisters.
ank you.
The CHAIRMAN. Some day soon, I hope to be there again.
g [P]'repared statement of the Navajo Nation appears in the appen-
ix.

The CHAIRMAN. Our next witness is Vice Chairman Joseph of the
Colville Confederated Tribes.

STATEMENT OF ANDREW C. JOSEPH, VICE CHAIRMAN, COLVILLE

BUSINESS COUNCIL, COLVILLE CONFEDERATED TRIBES, NE-
SPELEM, wa

Mr. JosepH. Thank you. It is an honor to be here to testify on
behalf of the Colville Confederated Tribes.

I personally have served on the tribal council since 1969. This is
my first year in education, but I have been involved through the
years in teaching school teachers how ‘o understand the three cul-
tures of the Colville Confederated Tribes and to better understand
our students.

I feel we have been very successful in the education of our
Indian students on the Colville Reservation. We have had about, at
one time, 93 percent of our students graduating from high school.
Since unempioyment has come about in the last § or 7 years, that
has dropped quite a bit. We are probably graduating maybe 70 per-
cent of our students at this time.

We have had a lot of students graduate from college, but we have
also had a lot of dropouts, and we are 50 percent unemployed on
the Colville Reservation at this time.

Our testimony here that is in writing is to support the other
tribes and organizations through Indian couniry. We would like
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the committee to give serious consideration to adding provisions in
this bill to elevate the Indian education programs to a level within
the Department commensurate with che respongibilities. This
would ensure the administration carries out its trust responsibil-

-ities to the Indian pe;i)le and fulfills Congressional policy.

Cuirrently, Indian education programs are under the Gffice of the
Assistant Secretary of Elementary and Secondary Education. In 6
of the 8 years, it has been under the OESE, that program has had
no permanent director.

This has meant no program policy definition for Indian edu~a-
tion and brings; into question how closely attuned to Indian educe-
+:an needs the Department can be.

i acking direction and policy, priority to Indian education is
viewed as quite low. Education specialists and administrators for
this area are among the lowest paid in the Department.

Morzle suffers and recruitment of capable managers and spec’ ‘-
ists cannot go forward. Frequently, staff and administrators from
within the Department then have to handle Indian education, and
they have little familiarity with Indian education program needs.

Restoration of the Office ol Indian Education Programs to- the
level of Assistant Secretary that oiher programs receive would
enable the Department to represent the education needs of Indians
pationally and would attract highly trained, qualified, and motivat-
ed Indian people-to-administer the programs. -

We hope the committee will give serious consideration to this
recommendation. The reorganization which took place several
years ago, creating these problems, took place over the opposition
of the Indian people.

That is our brief testimony, and I thank you.

[Prepared statement of Mr. Joseph appears in the appendix.]

The CHAIRMAN. I thank you very 'nucl})x(.e

I an. certairiy aware that this bill was drafted keeping in mind
recommendations submitted by the Indian leadership. We worked
primarily with the officials of the National Indian School Board
Association, National Indian Adult Education Association, Nation-
al Advisory Council on Indian Education, and the Association of
Community Tribal Schools.

All of your recommendations will be very seriously considered.
This bill is in response a desire on the part of this committee to
seek answers from Indian people.

I would like to make an observation before proceeding.

Throughout my journeys and my meetings with Indian leaders,
the name of Ross Swimmer comes up quite often. In some quarters,
he is attacked mercilessly.

1 would like to say that I have had several meetings with Secre-
tary Swimmer. There is no question as to his good will and his in-
tentions. I am certain that he has in his heart the welfare of the
Indian people. We may differ in our approaches; we may differ in
our solutions. However, I think for the time being, as long as the
only thing we have going for us is the Bureau of Indian Affairs, it

would he to our mutual benefit if we carry on our relaticnstip with
the Assstant Secretary in a bit more civilized manner.

I don’t think it pays off to use harsh words.
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So, with that, what are your thoughts on the convening of a
White House conference on Indian education as suggested by some
of the panel members that appeared before you? Do you have any
thoughts on that? .

Mr. Francisco. 1 think it might ke a good idea, Senator. I think
that you would probably have a convention like this as a stage for
all the education leaders throughout the country from Indian coun-
try would be there. I think we could get a lot done.

I think that from other White House conferences that were held
in the past, there have been great advantages thereafter.

The CHAIRMAN. As some of you know, the committee is currently
in the Yrocess of resolving this indirect cost dilemma that we are
presently facing. By the end of this day, we should have an amend-
ment to the Interior bill that will provide the necessary funds for
this present fiscal year and, hopefully, for the next, but that
doesn’t resolve the problem, because something a bit more basic
should be done so that we will not be confronted with this indirect
cost problem each year. That is one of the reasons for S. 1645,

Second, I have met with Indian youth and many of them have
given me the same sad story: why should I study? TKere are no jobs
waiting for me.

The Senate is presently discussing an amendment that we hope
will provide special incentives for businesses to locate themselves
in the reservations. It will be an incentive prcgram not available to
a}rlly other minority group. I think we can work out something
there.

So, this committee is not only involved in rhetoric, but we are
trying to do something about the problems you have brought to us.

What are your thoughts on the establishment of a separate board
of education for Indians?

Mr. Tso. Mr. Chairman, initially when we were given this pro-
posal, we opposed it. We opposed it based on the thought that it
would just mean another layer of bureaucracy. However, in listen-
ing to the presentation that you gave the previous panel and with
some other thoughts, we would welcome the development of a
dialog to establish a study for that and to talk about the establish-
ment of a separate board.

Basically, we weren’t given the examples of the SEC or FDIC as
models. When we are given those as examples, then we do open our
minds to developing a communication with other tribes and with
this particular committee.

The CHAIRMAN. 1 can assure you that this committee will not
force any solution upon you. We will confer with you, naturally,
and get your input before we take any further steps, but I just
wanted your thoughts at this moment whether we should proceed
with a study on the feasibility or advisability of the establishment
of a separate school board or board of regents or whatever it may
be called, not as another bureaucratic obstacle, but as something
with teeth and power.

I presume Vice Chairman Joseph wants to say something.

Mr. JosePH. I believe a board of regents would be excellent, espe-
cially if we wer2 able to train the people in the Department deal-
ing with Indian education to the sensitive needs of the reservation,
for instance, on Indian preferenc..
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Some of the testimony this morning made me feel kind of bad

where they felt, why should you have Indian preference when some

ple can do.just as well? That is very true, but Indian people

ve a very sensitive feeling toward each other and understand the

different cultures and the different traditions. It could very well be
beneficial to the whole Nation.

I think it would be good to have a board.

Ms. MARTGAN. I think this should be looked at very carefully to
make sure that it does not usurp the tribal authority.

The CHAIRMAN..Is the present educational system succeeding in
encouraging Indian young men and women to take up a career of
teachipl&fnd return to their reservations to teach?

Ms. MARTGAN. I think presently, with the salary and the types of
personnel management and manuals that the Bureau has, many of
your young people are not looking at being teachers on the Navajo
Reservations. .

The CHAIRMAN. They are not returning?

Ms. MARTGAN. Well, not too many of them, and the other thing
is that many of our young people that do go to college, let’s say, we
send four students to college, and only one graduates, and that one
may come back and may not because of the conditions on the reser-
vation.

The CHAIRMAN. Is that the situation in your area?

. Mr. JosepH. We have graduated 2 number of school teachers, but

because of the lack of salaries, ‘they have chosen to work in the
Federal Government system. We have a few that have come back
to the reservation and are teaching and are very successful and
very great role models. We have some pretty good coaches.

I'think because the salaries aren’t high enough that they tend to
take other jobs.

Mr. Francisco. Mr. Chairman, as of the Tohono O’Odham
Nation, I think that until a short time ago, they weren't being en-
couraged. I don’t think it was being mentioned to our young people
that perhaps that could or should be teachers.

However, as recently as 2 years ago, we have had two programs
to encourage some of our teachers aides in the present system to
become teachers. Right now, we have four teachers which is about
a 200-percent increase in what we have had in the last 10 years.
We hope that by this method and also by encouragement to the
younger people that we will get more teachers, but, of course, they
will have to have the salaries to go along with it, and that is one of
the things that I mentioned in my testimony.

The salaries have to be comparable to the salaries that are in the
public school system. Otherwise, they will go to the public school
S st.em\ and, yet, most systems are on the Tohono O’Odham

ation.

The CHAIRMAN. One of the provisions of this bill, as you are
aware, calls for comparability. That is based upon recommenda-
tions made by the.Indian leadership. .

Do you have any further statements you would like to make?

Mr. Tso. Mr. Chairman, thank you for the additional opportunity
to address you.

In regard to our children returning to teaching, I just would like
to add that a lot of the students have come back to teach, but then
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also they have upgraded themselves to also become administrators
such as princi and superintendents. So, we do have some very
excellent examples of what has been produced on the reservation.

However, we do have again the high dropout rate. That is the
agparent, just as in my partizular home school. The majority of the
children are open to what occurs on the outside of the reservation,
and they see it on television and they think that is the thing to do.
As a result, we have encountered a high degree of alcohol and drug
usage.

AS a result, rather than the schools dealing with those particular
problems, they just kick them out, suspend them, whatever the
term may be, but just stay away from school until you recover or
goukknow how to dzal with your problem and ti:en you can come

ack.

However, at that time, they will not. The system isn’t interested
in me; I will go somewhere else.

I think basically what this committee is supporting in the drug
and alcohol abuse prevention programs I re ly must comnent
both for their support and for their follow-through to mgke sure
that we do have the money to implement programs that would ad-
dress this particular problem.

I appreciate the time.

e . Well, before we go into recess, I would like to
caution you that although this committee has been very active in
the last 9 months, we are not miracle workers. However, I can
assure you we work thard.

A bit of the history of this committee might indicate to you some
of the problems we face.

This committee is not one of those that Members seek member-
ship in. It is not one of the favorite comuaittees. It is smallest in
size, has the smallest budget, and also, up until recently, was the
deaysitory of second-hand furniture and second-hand equipment

e now have new computers for the first time, new furnishings.
This was the only committee withou! a hearing room, but this
hearing room is the Indian Affairs Committee’s hearing room. This
belongs to the Indian Affairs Committee now.

This was the only committee without a hearing room. As a
result, if you have testified in the past, you may have testified in
several different hearing rooms.

In fact, we went to the Indian community to seek Jeadership on
the staff. We have 26 staff members, and 20 are Inaians for the
first time in our history. For the first time, there is an Indian who
is the staff director, a great-great-grandson of Sitting Bull. The
chief legal counsel is a Navajo. The staff director is a Chippewa-
Cree. Most of the professional staff are Indians.

So, times have changed, and we hope to continue as an action
committee, but please bear in mind that we are not miracle work-

ers.

This bill is given high priority, and during this Congress, it will
be on the floor of the Senate. That I promise you.

With- that, we will stand in recess until 2 p.m.

[Recess taken.]

The CHAIRMAN. Our final panel consists of Mr. Roger Wilson,
Vice President, and Mr. Donald Denetdeal, staff, Navajo Area
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School Board Association; and Ms. Lorena Bahe, Executive Direc-
tor, Association of Navajo Community Controlled School Boards.

We welcome you.
Mr. Wilson, you may proceed.

STATEMENT OF ROGER WILSON, VICE PRESIDENT, NAVAJO
AREA SCHOOL BOARD ASSOCIATION, WINDOW ROCK, AZ, AC-
COM! *NIED BY DONALD DENETDEAL, STAFF, NAVAJO AREA
SCHOOGL BOARD ASSOCIATION
Mr. WisoN. Thank you, Honorable Chairman Inouye.

I am Roger Wilson. I am the Vice President of the Navajo Area
School Board Association.

I certainly wish to thank the Senate Select Committee on Indian
Affairs for providing us a public hearing on this important piece of
proposed legislation.

It is with law-making the way it is with many other things: haste
does make waste.

We have been through a rather grueling experience with the bill,
blezigdg very critical of its many provisions and being severely criti-
cized for being critical of it. We have viewed it as most important
for the Navajo Tribe to take a strong and very well considered posi-
tion on the legislation which we frankly did not believe to be well
thought out and balanced.

We believe that this has now occurred, and the Navajo tribal po-

_ sition is one of support.

The BIA educatir 1al system operates over one-third of its total
schools, including .nore than one-half of them Bureau operated
schools in the Navajo Nation. We hope that the new bill can be de-
veloped which will be more positive in its tone and constructive in
its policy direction.

e tribe, the bill, the school board, and the Congress are in this
thing together. It is our job to make this system work.

We believe that the Federal responsibility for education involves
the responsibility for ensuring a quality education. We believe that
tribes can become full partners in this endeavor but that tribal au-
thority must go hand in had with tribal responsibility.

The BIA system must develop a high degree of credibility and
that can come only from demonstrated results of schools being held
accountable. We believe the accountability factors in H.R. 5 to be
weak and unworkable. ‘

The Navajo position would strengthen accountability at least in
those locations where tribes have agreed to take a more substantial
role in accountability functions. We do not wish to see Federal
trust responsibility for education abrogated in the name of self-de-
termination any more than we want it abrogated in the name of
State responsibility.

We want to emphasize two points which are included in the
tribal testimony but not included in H.R. 5 or S. 1645.

The first of these is the provision making the BIA program eligi-
ble for entitlement funding under the title IV part A. All other
publicly funded schools, including the contract schools, are entitled
to this funding, and we strongly urge inclusion of the new provi-
sion in S. 1645 to do this.
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Second, we wish to draw your attention to the section which
would put wage grade school employees under Public Law 95-561
contract educator system and provide for a more reasonable
method of establishing their pay scale. .

We strongly request that you carefully consider the positive
changes in the tribe’s position and very carefully consider the long-
term effects of the entire legislation.

Thank you.

[Prepared statement of Mr. Wilson appears in the appendix.]

The CHAIRMAN. I thank you very much.

There is one sentence in your statement that concerns me a
little, and that is the second paragraph in which you say that you
have been very critical of many of its provisions, and you have
been severely criticized for being critical of it.

Ygu are not suggesting that this committee has been criticizing
you?

Mr. WiLsoN. No, no, Mr. Chairman. I am talking about the other
groups, the other organizations.

The CHARMAN. Then, you should be concerned.

I thank you very much.

Does Mr. Denetdeal wish to testify?

Mr. DENETDEAL. No, thank you. I am just assisting Roger.

The CHAIRMAN. Then we will hear from Ms. Bahe, please.

STATEMENT OF LORENA BAHE, EXECUTIVE DIRECTOR, ASSOCIA-
TION OF NAYAJO COMMUNITY CONTROLLED SCHOOL BOARDS,
WINDOW ROCK, AZ

Ms. BAHE. Thank you, Chairman Inouye.

I am Lorena Bahe, the Executive Director for the association of
Navajo contract schools. I have been recently appointed director, so
I am new to this whole scene, but I am not new to Indian educa-
tion. I have been teaching in the public school system for 7 years.

The Association of Navajo Community Controlled School Boards
is vitally interested in this legislation. We represent 11 contract
schools in the Navajo area with a combined enrollment of approxi-
mately 2600 Navajo children in kindergarten through 12th grade.

H.R. 5 and S. 1645 both address many of the critical issues which
our member schools face continually in trying to carry out the pro-
visions of Public Law 93-638.

First of all, we wish to express our support and appreciation for
the Navajo Nation’s position on this legislation. It was arrived at
through 5 full days of intensive hearings and negotiation between
representatives of both contract schools and the Bureau of Indian
Affairs operated schools and the Navajo Tribal Council’s Education
Committee and administrative staff of the Navajo Division of
Education.

So, we feel, in supporting this legislation, this legislation repre-
sents a genuine consensus of all the informed opinion and tribal
governmental concern. .

In keeping with this tribal position, I am here to offer one major
recommendation, and that is to section 106 of S. 1645 regarding the
administrative cost formula.

s
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We strong urge the Senate to incorporate a legislated adminis-

trative cost formula of similar nature to that which is roposed in
H.R. 5 instead of again calling upon the Bureau of Indian Affairs
to develop one by regulation. The Bureau of indian Affairs, to our
knowledge, has had nine years since passing Public Law 95-561 to
incorporate an overhead cost of contracted education functions in a
1formula, and the BIA has not proposed any solution to this prob-
em.

In short, we question whether the Bureau of Indian Affairs is
either competent to develop an equitable formula or trustworthy to
do so without any hidden agenda. Instead, we are herewith submit-
ting a minor variation of the administrative cost formula already
proposed this morning. It was mentioned by the Association of
Community Tribal Schools for your consideration.

This administrative cost formula is different from section 8107 of
H.R. 5 in several regards. On page 2 of our testimony, we have
listed four ways in which this formula is different:

(a) The language describing the formula has been simplified by
incorporating labels with clear operational definitions in place of
other subsections of the bill.

(b) It substitutes a fixed dollar amount for the floating average of
direct cost funding introduced by HR. 5 into section
1128(c)2)(AXiii). The use of an average appears to be subject to too
much variation which is unrelated to actual costs of administration
for on-going contractors.

(c) It incorporates provisions for unbiased research and recom-
mendations to the oversight committees establishing formula
values based on costs of delivering services in the field.

(d) It establishes a three-year phase-in provision which limits the
impact of provisional values on both contractors and overall costs
until the necessary research can be done to verify or change them.

This formula is also different from the Association of Community
Tribal Schools’ proposal as follows:

(a) It contains a broad statement of purpose of paying such ad-
ministrative costs.

(b) It eliminates the use of current ISEP formula as a means of
Faying administrative costs in response to the Bureau of Indian Af-
airs fears that such a procedure would result in reducing their
program funding in order to pay for contract schools’ administra-
tive costs.

(c) 1t is based on calculations on a direct cost base in the second
previous year instead of the immediate previous year which is also
In response to the BIA’s assertions that immediate previous year
data cannot be accumulated in time for use in such calculations.

(d) It exempts certain costs from the direct cost base.

(e) It allows tribal organizations for which elementary and sec-
ondary education programs are less than half of which is operated
under self-determination agreements.

With these provisions, we were assured by representatives of the
Bureau of Indian Affairs schools in the Navajo area that an objec-
tions that they might have had to the H.R. 5 version of the formula
had been overcome. We think such a formula is badly needed, and
we urge the Senate to consider this as an effective compromise ver-
sion. It may not be an ideal formulation, but we believe it is equita-
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ble, verifiable, and a useful tool to eliminate many of the problems
in the present non-system. .

Thank you. .
[Prepared statement of Ms. Bahe appears in the appendix.}

The CualrRMaN. Thank you very much, Ms. Bahe.

I would like to assure you that the formula that you have pro-
posed is not only under serious consideration. Very likely, you will
see it in print when we mark up this measure.

Even if the Senate does carry out your suggestions, we still have
to go into u conference with the House, and they have their
thoughts on what should be or should not be in this measure. So,
we are still some time away from final enactment.

We also have to keep in mind the “threat” of the BIA that if this
measure is passed in the present form, they will recommend a veto,
but that should not dissuade us from doing the right thing. If we
are doing the right thing and the President hopes to veto it, fine.
We will do our best to override the veto. That is the nature of our
business here.

Do you have any thoughts on the question that I have asked
others on the establishment of a separate organization with ade-
quate powers to formulate educational policy like a school board or
board of trustees or board of regents, whatever you wish to call it?
Mr. WisoN. I know the organization of Navajo Area School
Board Association has disc that concept. Perhaps it might be
considered giving it to NACIE, the counciipon education that the
President appoints, because we felt that some of the responsibilities
were not very clear as to what they were doing, but we just made it
as a suigestion that they might consider something like that to be
one of their functions.

I think it needs to be explored as to what group might be able to
be held responsible for that concept.

The CHAIRMAN. What are your thoughts on the White House
conference.

Mr. WiLson. Really, we don’t have too much on it as to what the
purpose would be. I don’t want to comment on that, because——
e Chairman. Well, we don’t have the details ourselves, but 1
gather that this conference will be a convocation of men and
women throughout this land who are interested in and involved in
Indian education, convening to discuss problems and solutions.

Mr. WiLson. Well, my thinkindg is that we already have some or-
ganizations that are existing and desling specifically with that like
the National Indian Education Association and the other associa-
tions like the National Congress of American Indians. Each one of
them has a component on education.

So, I am really not sure why we need another big convention.
The Chairman. Well, I am just asking you, although, as a general
rule, a White House conference gets higher visibility than others.
Mr. WiLsoN. Yes, that is true.

The CuAIRMAN. If you don’t want visibility, that is your business.
Mr. WiLsoN. Well, I think it has to be well thought out to see
what we would have to be dealing with,

Ms. Bane. Mr. Chairman, I would like to comment on those two
questions, if I may.

The Chairman. Certainly, please do.
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Ms. Bane. The association of Navajo contract schools had dis-
cussed—]I think I have seen two different versions or two different

-proposals on establishing an Indian education board, and one that

we had supported was the proposed national Indian education
board. We had passed a resolution in support of that.

~ There was also another one that was proposed, a national com-
mission, I think, on school review that we had seen, and we had
discussed that at length. The board had opposed the national com-
mission on Indian school board review.

I think from listening to the board members who are elderly
Navajos and Navajos who have heen Loard members for a number
of years that they are really concerned from the national level the
work and the effort that is done on Indian education, and they
would like to see a group that we_can identify with, a group that
we can work with from the local level. So, the board had discussed
this, and we are in support of that type of an operation or program.

On the White House conference on Indian education, I think
there is a need for such a conference. You have stated this morning
that you do have more Indian people here working with the com-
mittee, staff people working with the committee, and I think we
need to all get together and show the nation that Indian education
is important and that Indian education should be addressed
through these appropriations and legislation. Because of that, I
think, as you said, visibility is very important, and I agree with
you.

The CHAIRMAN. This committee will convene on October 14, to
mark up this measure. Hopefully, we will come out with a measure
;Illat can be successfully passed in the Senate and passed on to the

ouse. ‘

Therefore, if you have any additional ideas that you would like
to &'esent to us, please feel free to submit them.

» I thank you all very much for traveling long distances to be
with us to share your wisdom and your expertise. Your thoughts
are all very important to us.

The committee will stand in recess.

(Whereupon, at 2:40 p.m., the committee recessed.]
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APPENDIX

ADDITIONAL MATZRIAL SusMITTED POR THE RXCORD

STATEMENT
Oor

SENATOR DENNIS DeCCNCINI

1987 Indian Education Amendments

Thank you, Mr. Chairman for scheduling this hearing on S.

1645, the Indian Education Amendments. I want to welcome all the

- witnesses who are here today to present their comments on this
ot - bill. S. 1645 proposes to reauthorize the Indian education
programs administered by the Bureau of Indian Affairs and the
Department of Education. These programs serve the approximate
B 360,000 Native American students attending BIA, public or

tribally contracted schools.

Both the reservation and urban Indian communities rely on
these vital programs to educate their children from kinderéarten
through high school. Parents and leaders of these communities
place the highest priority on education. Education is critical
to their efforts to achieve economic self-sufficiency. Like many
other Americans, they want a better world for their children and
look to a strong education system as the best way to achieve this

end. They want quality education for their children and many
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% have committed themselves to the task of improving Indiam

T education as members of local school boards, parent committees
and tribal councils. Many others have become teachers and school
administrators and devoted themselves to serving in the °
reservation schoovl systems. This considerable investment in

education muest not be overlooked. Instead, I believe that it is

time for the federal government to meet the Indian tribes and its

F

communities halfway and it can do fo by strengthening its

commitment to Indian education.

The federal government, under the federal trust relationship,
has a2 special duty to the Indian tribes to assure the
availability of the best educational opportunities possible.

This duty must be fulfilled by our government in a manner

e consistent with the Indian self-determination policy. The bill
before us today is designed to strengthen the federal-tribal
partnership as iF relates to Indian education. The bill seeks to
improve the administration of Indian education programs by
refining the existing law and proposing ncw options for Indian
communities to use in their pursuit of excellence in education.

I know these proposals have generated considerable interest in

the Indian community.
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2 Much of the testimony today will focus on the ways in which

8 the bill can be improved. The Committee will use the input "
3 received here to prepare a subsitute bill which we will consider _,“
. for mark-up Friday of this week. Our plans are to have a bill ;
3

= reported by next week so it can be made a part of the larger .
L8 " -
T elementary-secondary education bill to be considered by the full p
;", Senate, ;
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.y STATEMENT OF SENATOR JEFF BINGAMAM

SENATE SELECT COMMITTEE ON INDIAN AFFAIRS
REPORT OF FINDINGS: JOINT ECONOMIC COMMITTEE HEARING

i

5 TRANSFER OF ADMINISTRATIVE CONTROL OF BUREAU OF INDIAN

i AFFAIRS SCHOOLS

g SEPTEMBER 29, 1987

5. Tmmmmesmmmesmssoseoes mmmmsmmmemsmeemsecsesososomseoes -

?‘ Mr. Chairman, first let me take this opportunity to .
[ commend both Senator DeConcini and the Senate Select R
o Committee on Indian Affairs for their excellent efforts to

%; improve the state of Indian education. The depth with which

@, tine Committee has addressed -- and continues to explore --

> the needs of both tribally-controlled and Bureau of Indian g
- Affairs schools is to be applauded. 3

Thank you for allowing me to come before you today to
5 report the findings of the field hearing I chaired earlier i
B this month in Santa Fe, New Mexico under the auspices of the 1
Joint Econcmic Committee. I am particularly grateful to you, 4
Mr. Chairman, for attending the hearing and providing us with
your valuable insight and comments.

As you know, the hearing was held to hear the concerns
of tribal officials, educators and community people regarding
the Bureau of Indian Affair's proposal to transfer
Bureau-operated schools to the control of tribes or state
governments, I'm happy to report that the hearing was well
attended and very i.formative. I will briefly summarize the
scope of the testimony. I request that my full statement be
& included in the record.

I believe the field hearing was especially beneficial
because Indian education, like the educational system of all
Americans, is at a critical Juncture. We are faced with
inecreased dropout rates, higher incidences of illiteracy,

i teacher shortages, severe budget cuts and more. We have
reached a situation where American students as a whole -- and
Indian students in particular -- score below those of

e students from other industrialized nations on standardized

e tests.

1 :;*o,

These trends warrant the careful examination of our
educational system in and of themselves. But other problems
associated with Indian education warrant particular
N examination given the trust relationship between the federal
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.., government and Indian tribes and the responsibility mandated
i by Congress for the Bureau of Indian Affairs to operate
% certain schools for the benefit of Indian children.

2 It was out of respect for this responsibility -- and the v
N Bureau's proposal to transfer operation of its schools to
tribes and state governments without consulting those
directly effected by the transfer -~ that the field hearing

YR

;v was held.

5 Those who testified at the hearing focused on three key p
& concerns: §
¥ .
T (1) The need to respect the principles of Indian self :

determination an¢ the government-to-government policies that
have guided our relationship with Indian tribes for nmany
years.

B

‘«w
e

& (2) The need to avoid attempts to solve the complex
> problems facing Indian education with simple and temporary
solutions.

. (3) The failure of the Bureau %o follow the mandate of
: Congress and address the dismal state of the educational
> systems under its control.

First let me turn to the principles of Indian self
determination. Make no mistake, the Indian tribal leaders
and educators who spoke at the hearing are not opposed to the
Bureau's policy of "Indian control of Indian affairs in all
matters relating to education.® They reelize and eloquently
X artin.lated the belief that tribal and local input and

contrul is essential to the development of sound educational
v policies, curricula, and cultural development. They
advocated and applauded the efforts by some tribes to assume
responsibility for the destiny of their children through
assumption of control of their children's schocls.,

N - However, they point out ‘that the Bureau's transafer
proposal actually negates Indian control and runs counter to
self determination. This is so because the Bureau would
transfer control of its schools without first consulting the
tribes and without involving them in the transfer process,

If the tribes should refusc to accept the transfer, the
Bureau would contract to transfer school operation to the
state or local government. As Herman Agoyo, the Chairman of
the All Indian Pueblo Council which represents the 19 Pueblos
in the State of New Mexico, said, "Any decision regarc¢ing the
transfer of educational responsibilities cannot be unilateral
and without prior consultation and concurrence of the Indian
trives ... Such a unilateral decision would violate the
ntrust" and "fiduciary respon:s:bilities that the BIA has to

Indian tribes."

Indeed, the language of Public Law 93-638, which gives
the Bureau the authority to contract with tribes, requires it
Wto contract any portion of the BIA education program to the
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Indian tribes it serves if the Tribes so request,” not if the
Bureau so requests. The tribal leaders expressed the belief
that the language "if the Tribes so request" means that they
must be consulted before any transfers take place.

Those who testified at the hearing also voiced the
concern that the Bureau's proposal was but a poor and simple
solution to a much more complex.problem -- that of the poor
state of Indian education generally.

A number of times we heard that the Bureau's focus, the
States' focus and the tribes' focus should collectively be on
t -+ QUALITY of education: That each Indian child should have
an equal opportunity to succeed in his or her educational
achievement, free from the constraints of administrative
squabbles..

A number of sugéestions were made:

1. The Bureau, rather than distancing itself from the
problems facing Indian children, should join with Indian
tribes, s*ate and local governments, and local community
and pareu’, urganizations in a concerted effort to
improve the various existing educstional progranms.
Improvements and progress can be made only through
working together .cooperatively to analyze and discuss
the education sysiems that serve the children. As Alan
Morgan, Superintendent of Public Instruction for the
State of New Mexico said, "Quality education for Indian
children will be achieved only as a result of a vigorous
and constructive educational relationship amongst the
federal government, -the state, tribzl governments, and
local school districts. We urge Congress to ensure that
the federal government maintain an active and productive
role in this relationship and that the commitments of
the federal government to Indian students be addressed
with renewed vigor and optimism."

4 Specifically, suggestions such as the following were
made:

1, Bureau school facilities and curricula should be
examined, updated and improved:

(a) Focus must remain on existing programs. A
comprehensive analysis of relevant financial and
legal responsibilities should be made.

(b) Critical needs such as special education, drug and
substance abuse and health care should be addressed
in depth;

2. Successful school programs, whether federal, state or
tribal must be identified and highlighted as exemplary
programs for all to model;
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3. A federal-state-tribal~local network for education
improvement should be established, maintained, and
monitored.

Finally, and most importantly, the Bureau's current
practices and procedures were challenged duriung the hearing
as they had been by this Congress earlier this summer.

Specifically, the Bureau was asked why it had never sent
to Congress the studies mandated under Public Law 95-£61, the
Indian Education Amendments of 1978 and reaffirmed under the
Supplemental Appropriations Act that became law on July 1
1, 1987. 1In these laws, the Congress required the Bureau to
submit studies and surveys to establish and revise education
standards for Bureau and contract schools. These laws also
required that the Bureau submit an annual report to Congress
on the "state of education™ within the Bureau's education
programs. As of the day of the hearing, more than six years
after Congress' first mandate, we still had not received the
studies.

The Bureau's spokesperson at the hearing, Mr. Ronal
Eden, the Acting Deputy to the Assistant Secretary of Indian
Affairs for the Department of Interior, assured us that the
Bureau had finally gotten the message and that it would
submit drafts of the studies to the appropriate Congressional
committees within the next two months.

I believe these studies and the hearing testimony will
provide a good baseline from which we can develop
constructive ways to make rval and lasting reform in this
critical area. This is an issue that will not be solved
quickly. The sentiments expressed at the hearing -- that a
concerted effort st be made by all those parties involved
in the education of our children -- must be cultivated if our
educational system is to be improved.

Thank you for providing this opportunity for these
findings to be discussed.
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STATEMENT OF ROSS 0. SWIMMER, ASSISTANT SECRETARY FOR INDIAN AFFAIRS,
DEPARTMERT OF TNE INTERIOR, BEFORE THE SELECT COMMITTEE ON INDIANS, UNITED
STATES SENATE, ON S. 1645 AND TITLE VIII OF H.R. 5, IN THE SENATE, BOTH
ENTITLEQ * THE INOIAN:EDUCATION AMENDMENTS OF 1987.*

*'Neptember 29, 1987

Good morning Mr, Chairman and members of the Committee. [ am pleased to be
here to discuss S. 1645, and Title VIII of H.R., 5, the *Indian Education
Amendments of 1987.%

We strongly oppose enactment of either S. 1645 or Title VIII of H.R. 5.
Unless changes suggested in this testimony are made, the Department of the
Interior would recommend that this legislation be vetoed by the President.

S. 1645 and Title VIII of H.R. § substantially amend Title XI of th;
Education Amendments of 1972, P.L. 95-561 (25 U.S.C. 2001 et seq.), including
amendments which legislatively recognize each BIA funded school and
essentially strip the Executive Branch of all discretionary authority for the
operation of these schools. The amendments freeze existing regulations,
require a tribal consultation process that does not allow for appropriate
administrative planning without outside interference, prohibit the transfer
of the management of BIA-operated schools to entities other than those
determined by the Tribes, provides a new grant mechanism for funding the now
contracted schools, establish a formula for determining the amount of
administrative cost to be provided for schools that are funded but not
operated by the BIA, and micro-manage the program with provisions to expand
certain school programs, automatically triggering a post-differential pay
authority for certain teachers, waiving dormitory standards, and requiring
the implementation of BIA responsibilities under tribal cooperative

greements regardless of BIA concurrence.
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Because of the number and complexity of the issues involved in these bills, I
have attached to my prepared statement detailed comments on the jssues or
problems to which we recommend that the Committee give serious consideration.
My testimony this morning will be on those areas that we believe create
serious conflict with our ability to operate an education program for Indian
students.

We strongly object to sections 8101 and 8105 in H.R. § and sections 102 and
105 in S, 1645, These amendments (1) provide statutory recognition and
authorization for each BIA-funded school, (2) bar curtailment of a school
without either express permission from Congress or 2 formal request from the
tribal councils whose children are served by the school, and (3) freeze most
of the BIA's current education regulaticns by emacting them into law by
reference., We view these provisions as an unacceptable interference by the
Congress in the administration of these education programs and we do not
believe that such individual administrative decisions are appropriate for the
legislative Branch to make. The freezing of current regulations would leave
the BIA with no method of meeting the need for changes and improvements in
the administration of its education programs. Further, this provision
violates the distinction between law and regulations to implement Jaws by in
effect requiring that little or nothing could be done administratively and
that administrat.ive actions be accomplished by the 2nactment of laws.

Part B of title VIII of H.R. 5 and Title I] of S. 1645, headed
"Self-Determination Grants", provide for an alternative system for tribes to
assume the operation of BIA-funded schools. The intent is apparently to
achieve less BIA interference in the operation of what are now called
“contract schools". We agree with this goal but with modifications to the
bil1 language to meet some concerns about the appropriate role of the BIA and
the performance criteria to be used. In fact, we would 1ike to see such a
change for all BIA-contracted programs. We recomend that Congress consider
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a major overhaul of the p.L. 93-638 contracting system and not just 1imit a

new pmposﬂ;h}tha education prograa,

~ E.Q"?} .
Under this?lu grant provision in S. 1645 and H.R. 5, a school would apply
for an initial grant and be required to meet certain standards and
eligibility criterfa. Once a grant is provided, a school would be required
to submit annual reports but wou}d not reapply annually. The grant would be
extended automatically subjeckt to availability of appropriations and
satisfactory performance as defired in the bills as follows:

1. One of the following: a) accreditation (or candidacy status) by an
accrediting agency as determined by the Secretary of Education; or b) -
accreditation by a tribal Division of Education; or c) compliance with the ?
BIA standards as determined by an outside evaluator; or d) poslti;n
evaluation once every 3 years for performance compliance with standards that
applied under a P.L. 93-638 contract prior to the enactment of this act (the
evaluator to be agreed upon by the school and BIA, but, in the absence of an

srhe

Fer

agreement, the tribal authority decides on an evaluator or does the
evaluation); and

” N
2. Submission of four reports that include a) an annual financial statement
reporting revenue and expenditures as defined by the grantee’'s cost
accountilg system; b) a biannual financial audit in accordance with the
Single Audit Act; c) an annual submission to the Secretary of the number of
students served and a brief description of the program offered under the
grant; and d) a program evaluation (based on the appropriate standards) to be
done by an outside evaluator.

Under this proposal the role of the Secretary is simply to receive and
approve applications and to receive (but not act on) the reguired reports.
The Secretary has authority to issue regulations relating to the discharge of




duties assigned to the Secretary under this Title but in-all other matters
the Secretary may not fssue regulations. However, the nills state that the

Federal responsibility to provide the program does not change and the
Secretary is required to accept a retrocession within 120 days of a tribe's
request. In other words, tf'ihes give all the direction but the Secretarv

continues to be accountahle.

The amount provided to a school under the grant would include their
calculat~d amount under the Indian Student Equalization Formula, the
operation and maintenance amount, funds provided under other laws (Chapter I,
etc.), and administrative costs as determined by the formula under this Act.

While we applaud the concepts of streamlining the administrative system and
attempting to 1imit the Federal role in day-to-day operations of the schools,
we do not believe that these grant provisions as written are workable. If
the major role of the SIA is to only accept applications and reports from the
Tribes and then funnel money to them, the Secretary cannot be expected to
be accountable for the results. [n effect, the grant recipients and the
tribes involved would be carrying out the Federal responsibility without any
substantive responsibility on the Executive Branch, This approach fis
unacceptable since congressional oversight alone cannot be an adequate
substitute for Executive Branch responsibility and authority to assure there
{s accountability both for Federal funds and for the quality of service being
provided.

We believe a better idea is to examine the current contracting procedures and
develop a different mechanism that wculd allow more flexibflity and less red
tape. This grant proposal is a flawed step in that direction. There must be
a credible evaluation procedure and the reports must not only be submitted to
BIA personnel but should be reviewed, and if a determination is made that
changes are needed these personnel must have the authority to require the
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. changg's_. We would not object to outside evaluators if a 14st of acceptable
5 evaluators could be developed by the grantees and the BIA. Further, we would
2130 require that standardized achievement tests be required at the beginning
‘i%‘ " and end of each school year and that the results ba included in the program :
=5 . N ks
S report. We Jike the idea of the BIA playing more of an oversight role.with o
2 ! . - R
R our- primary concern focustng on the results of tha service offered rather o
s than on the day-to-day operations and how . ach penny was spent. However, we “5
3 cannot agree to the very limited role outlined in these bills, We must
; address the ultimate question of responsibility - does it belong to the *
HA tribes or to the BIA? P
¥
3
R Sectfon 107 of S. 1645 and section 8107 of Title VIII of H.R. 5 provide for
e the amount of administrative cost to be provided for BIA funded schools :
. operated by a tribal organization. S. 1645 provides for efther the actual
amount needed or an amount determined under a formula prescribed by -
regulation, The administrative cost allowance under . 1645 s defined as: %
5 .
T he amount that a Bureau funded school (other than a Bureau school) is
provided under subsection (c) of this section to meet their necessary -

additional expenses that a Bureau school does not need to incur, These .
additional expenses may include, but are not limited to, the cost of '
insurance, fiscal managemert and auditing, legal services, archives,
contract or agreement administration, and services for personnel
management, procurement, and property management ,*

A keangy

H.R. 5 provides for a very complicated formula based on the assumption that
the amount of indirect costs that some schools have been receiving are
appropriate amounts, that those schools have been using those amounts
appropriately and that the formula developed provide, an equitable
distribution to all schools, This formula consolidates irto one grant all
contracts recefved by a tribal organization and determines an indirect cost
rate based on all government contracts. This approach does not racognize
the difficulty of obtaining accurate interagency information, We are not '

N T
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convinced that this formula was ceveloped with accurate data when cons idering
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all contracts. Further, we do not believe that we should be responsible for
providing either the rate or the dollars necessary to administer other
Federal coatracts. Our calculations also indicate that this formula would

r
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generate a substantial fncrease in administrative funds for these schools and \
would require, based solely on their BIA education funding, an additional $7 i
- to $10 million if implemented. This increase would not be based on any -1
objective showing that the additional funds are in fact needed. 4

¢ In short, we do not believe that this formula is the answer. The problem of
determining and financing appropriate funding for contract school indirect
costs cannot, in our view, be separated from the larger issue of indirect

cost funding for all self-determinatfon contracts, Creating two separate
systems, one for schools and one for other contracted programs, will only
confuse matters and increase administrative burdens on both the Bureau and
tribes. We are anxious to work constructively with the Congress to resolve
this broader issue.

Mr. Chairman, approximately a year ago I suggested a plan of action that I
bolieved would move us in the direction of a high quality education program 15
for the 11% of Indian children now educated through the BIA. That suggestion
was to involve tribes in the operation of schools on their reservations and
hold them accouni+ble for the results, In lieu of tribes accepting such
¥ responsibility I suggested that local public school districts could provide
for these Indian children as they already do for 82% (7% are in private
schools) of Indian children and which by law they have an obligation to
provide. This suggestion was premised on the Federal Government providing
full funding to the tribes or public school districts assuming such

ey

responsibility,
This proposal was not offered as a solution to all the problems of poor

education on the reservation. I believe, however, that it pointed us in the
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right direction. We need on the reservations educational systems that can be

: held accountable, not fragmented, autonomous systems in which children can
often be Tost or “fall through the cracks.® The proposed legislation in S,

. 4

X 1645 and Title VIII of H.R. 5 puts Indfan tribes fn control of the eduration,

bt but no effective systes of accountability has been offered. Mo public school

;g" system in the United States attempts to locate all accountability for the

schools at the community level. Whatever the intent of the proposed
Tegisiation, the effect is to remove virtually any effective accountability,
What we do--BIA'and Congress alike--is, of course, justified in terms of what
is good for Indian people, but we should not hide from the facts of what is
being proposed. The proposed legislation sets up the BIA and the Indian
educational systems for ever deeper failures. More importantly, it sets up
Indian people and their tribal governments for failure.

The real {ssue of providing quality educa’.ion for Indian children, for whom
the Bureau has responsibility, is often confused by concerns for sovereignty,
tribal corporate rights, funding {ssues, employment and local control. There
are some BIA schools that are doing an outstanding job of educating our young
people--as evidenced by all objective criteria. In many instances, the
record of the public schools for Indfan students is very good, also. We know
the educational conditions which lead to success. We need to stop responding
to the sporadic and confused criticism of those who, on the one hand, see
nothing but failure or vho, on the other, resist any change, and to get on
with the task of creating the conditions which will lead to educational
success for Indian students.

1 believe that Indian people want an accountable system of education for
their children. I belfeve there are tribes that can improve the educationa}
opportunities of their children by assuming more administrative
responsibilitiec for tneir schools. Even though some tribes may initially
resist assuming the responsibility of managing their educational programs, 1
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T am convinced that thiy is the result of historical conditions which can be
2. overcome and that this first response is not their fimal word. I also +
ﬁc‘ believe--1 know--that if this assumption of new responsibility is to be .
g
g}’f_:: effective, it will have to be a well-thought-out process involving the
g‘?.( cooperation of the BIA and the local schools systems.‘ To divest the Bureau
A 5
% of es_tablished oversight responsibilities is an {nvitation to disaster--with
§. - our Indian children being the victins. -
1 also believe that some schorls should be contracted to the local government ¥
’i.“ that now provides education for 82% of the Indian children. [ believe that
™ ’ where it 1§, possible cooperative agreements between tribes and state public
.
%“ i systems would concentrate our efforts at improving one system. Whatever is
B " done should be done to improve the education of our Indian children and not
¥ in pursuit of side issues. )
' This concludes my prepared statement. I would be pleased to answer any
questions the Committee may have.
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INDIAN EDUCATION AMENOMENTS OF 1987

These comments reflect the Department of the Interior's position
on the issues addressed in S, 1645 and Title VII! of H.R. § (H.R.
5), Title I of S. 1645 and Part A of Title VIII of H.R. 5 are
general provisions covering several fssues. Therefore our
comments will be specific to each issue. Title Il of S. 1645 and
Part B ot Title VIII of H.R. 5 provide an alternative grant

Process. Qur comments will be a more general discussion of this
process.

Section 102 of S. 1645 and section 8101 of H.R. 5 ("Recognition

of Federal Schools"®) amend the Provision in 25 U,S.C. 2001(g)
which now require the BIA to have and follow regulations for
school closure, consolidation or substantial curtailment. The
amendment provides statutory recognition and authorization for

each BIA furded school and bars the termination, transfer to any

other authority, or substantial curtailment of any BIA funded
school or dormitory sithout either express permission from
Congress, or a formal request from the tribal council or councils
whose children are served by the school or dormitory,

The amendment is an unacceptable interference by the Congress in
the administration of education programs and can be expected ‘to
lead to the continued yneconomic operation of some facilities
beyond the time when they are no longer needed and which should
be closed or curtailed or transferred for operation by a local
entity. Such individual administrative decisions are not
appropriate for the legislative branch to make. It should be
noted that tk» failure to close or curtail the operation of
unnecessary facilities diverts funds from other BIA funded

schocls which are needed to improve educational services to
Indian children, .

Section 8102 of H.R. 5 ("Transfers”) also amends the provision i{n
25 U.S.C. 2001(g) to include “transfer to any other authority"
in the 1ist of actions which if under active consideration the
BIA must (1) advise affected tribes and school boards and (2)
report to Congress, The current provision bars any "irreversible
action" in furtherance of such actions until the end of the first
full academic year after the report is sent to Congress. We have
no objection to these amendments.

Section 103 of S, 1645 and saction 8103 of H.R. § ("Emergency
Actions") would add three new provisions to 25 U.S.C. 2001(g).
The first provides an exception to the foregoing restrictions
when temporary closure, consolidation, or substantial curtailiment
fs required by emergency facility conditions. An outside
inspector must conduct an inspection and determine if an
immediate threat to health exists, If no immediate hazard is
determined no action may be taken by the BIA under this

provision. We do not believe that an outside inspector would be
appropriate.
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The ‘second new provision would require the Assistant Secretary
for Indian Affairs to develop regulations regarding the
establishment of new schools, the initial funding of proposed
contract schools, and the expansion of programs in BIA funded
schools. However, the regulations may not provide that a
decision may be based primarily on the geographic proximity of
public schools but they shall provide that equal weight must be
given to (1) geographic and demographic factors, (2) the success
of BIA and other school programs or potential programs, and (3)

_the input of all parties.

Although we do not object to the intent of this second new
provisfon, we believe both provisions should be redrafted for
clarity. The finstruction to give “equal wefight® to subjective
nonmeasurable factors sets up the BIA for charges of
noncompliance that it would find difficult to refute. We note
that .the provisions are not consistent with a similar provision
discussed below.

The third new provision authorizes the BIA funded schools at the
Pueblo of Z4ia (New Mexico) and the Tama Settlement (Iowa) to be
expanded to kindergarten through grade 8 at the request of their
local school boards. These types of decisions are best left to
the Executive Branch.

Section 104 of S. 1645 and section 8104 of H.R. 5 ("Boarding
Standards®) would amend the provisions in 25 U.S.C. 2002 to allow
the dormitory standards required by that section to be waived
under the same procedure as for the waiver of academic standards
under 25 U.S.C. 2001(d). A Bureau funded school could not be
closed, transferred to another authority, consolidated, or have
its program substantially curtailed for failure to meet the
dormitory standards. By February 1, 1988 the Assistant Secretary
for Indian Affairs is required tbo submit a report to Congress
detailing the-costs of implementing the standards. It should be
noted that under 25 U.S.C. 2002(c) the Secretary of the Interior
fs required to submit such reports annually (since 1981) to
Congress at the same time that the BIA's budget requests are sent
to'Congress. ) !

We object to this provision because (1) it locks Indian children
{fto dormitory situations that are unsafe or unhealthy and (2) it
assumes that the only remedy for failure to meet the dormitory
standards required by the law is the expenditure of money for
dormitory expansion without regard to the possibility of more
cost effective solutions such as the education of the students in
other underutilized BIA funded boarding schoals or in day schools
near their homes. -

Section 105 of S. 1645 and section 8105 of H.R. 5 ("Regulations®)
would replace an unnecessary provision fin 25 y.S.C. 2003 with a
new provision that is intended to freeze most of the BIA's
current education regulations by prohibiting changes except by
Act of Congress (S. 1645) or enacting them into Yaw by reference
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(H.R.5), The provisions in title 25 of the Code of Federal
Regulations that would be frozen are:

Part 31 Federal schools for Indians

Part 32 Indian education policies

Part 33 Transfer of Indian education functions
Part 36 Academic and dormitory standards

Part 39 The Indian school equalization program
Part 42 Student rights

Part 43 Maintenance and control of student records

o
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The BIA education regulations that would not be frozen by either
bill are Parts 38 (Education Personnel) and 45 (Special
Education),

S e Apr g,
.

S. 1645 also freezes and amends Part 40 to delete the authority
to provide loans and language limiting higher education grants to
: Indians of one-fourth or more Indian ancestry.

<

Section 105 of S, 1645 and section 8105 of H.R. 5 would also
prohibit the implementation of any new guideline, policy,
procedure, or Executive action of general effect with respect to
matters addressed by these ragulations.

We strongly object to these sections as an attempt by the
Congress to take absolute control of the administration of the

BIA's education programs away from the Executive 8ranch, The
provision would 1eave the BIA with no method of meeting the need

- " for changes and improvements in the administration of its
education programs. It violates the distinction between law and

. regulations to implement laws by in effect requiring that little
N or nothing can be done administratively and that everything must
be done by the enactment of laws. Although §, 1645 provides the
Secretary with the authority to waive any of these regulations
for "the benefit of an Indfan®, this provision would be
meaningless if regulations had the force of law. It is alse in
gross disregard for establishing a quality education program for
-students and gives the appearance of caring more about the

continuation of existing schools and programs while disregarding
students,

Section 106 of S, 1645 and section 8106 of H.R. § (*Formula
Provisions®) would amend the provision in 25 y,S.C. 2008(a) to
make relatively minor changes in the fund allocation formula
developed under that subsection, The formula is in 2§ CFR Part
39 which section 8105 mentioned above would enact into law.

We object to those sections because they deal with matters more
appropriately dealt with by administrative changes to the
5 regulations involved.

Section 107 of S. 1645 ("Administrative Cost") requires the
Secretary to provide each contracted school with an
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administrative cost allowance determined to be the actual need or
an amount determined under a formula prescribed by regulation.

Supposedly, the actual need of administrative costs have been
determined through the current negotiated indirect cost rate
system. MWe do not believe these rates reflect actual nesed and we
do rot usually receive enough funds from Congress to fund 100% of
the rates negotiated. While we prefer the language in the Senate
bill over the formula established in the House bill, we do not
feel the problem of determining and financing appropriate funding
for contract school indirect costs can or should be separated
from the larger issue of indirect cost funding for all
self-determination contracts. We believe the issue should be
addressed in this larger context rather as part of this
legislation.

Section 8107 of H.R. 5 ("Administrative Costs") would amend the
provision in 25 U.S.C. 2008(c) to provide a statutory method of
determining the administrative or indirect cost of a contractor
in connection with BIA contracts for the operation of schools.

We strongly object to this formula because it is too complicated
and contains serious problems that must be resolved. The formula
considers all sources of funding at a school, or for a tribe if
the tribe is the contractor, in calculating the amount of
administrative costs. Generating adequate data to develop a
formula on -this basis is extremely difficult. From our analysis
we do not believe that adéquate data was used in developing this
formula. Further, if this premise is used a large tribe could
decide to contract all BIA program on its reservation and
effectively receive an astronomical administrative cost rate
probably resulting in substantial decreases for other schools.
WNe estimate that this formula would substantially increase the
current administrative cost rates and would require an additional
$7 to $10 million for education programs alone.

Section 107(b) in S. 1645 and section 8108 in H.R. 5 provide
definitions of administrative cost allowance. We believe the
definition in the Senate bill is the better definition because
the language is more precise and does not include items
appropriate%y chargeable as direct cost of the operation of a
school or dormitory for which funds are otherwise provided by the
formula in 25 CFR Part 39. .

Section 108 of -S. 1645 and section 8109 of H.R. 5 ("Local
Procurement®) would amend the provision in 25 U.S.C. 2009(2(4)
to delete the authority for the ‘issuance of guidelines by the
Assistant Secretary for Indian Affairs for the use of the
liberalized procurement authority authorized in that provision
and adds certain requirements for the use of that authority.

WNe do not object to the addition of the specified requirements

for the use of the procurement authority, since they are
consistent with current BI4 policy, but we strongly object to the
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removal of the authority for the Assistant Secretary to issue
gquidelines, which would curtail his ability to discourage
wasteful and inefficient procurement,

Section 109 of S, 1645 and section 8110 of H.R. 5 (“Coordinated
Programs®) would add a new subsection (e) to “he provision in 2§
U.S.C. 2009 which would require the 8iA {subject to the amount
available under the funding formula in 25 CFR Part 39) to
implement anv relevant provisions of a cooperative agreement
between a BIA -unded contract school and a local public school,
1%e BIA ne.d not be a party to the agreement nor does it have a
role in its development or approval,

Constitutional issues are raised whenever parties not appointed
by the President direct the use of Federal funds under Federal
law. This provision raises just such an issue,

Section 110 of S, 1645 and section 8111 of H.R. §
("Consultation™) woyld add a subsection (b) to the provision in
25 U,5.C. 2010 to require consultation with tribes as to actions
under the act. It alsc provides for the first time a statutory
definition of the term "consultation® with tribes,

The consultation process proposed would make the “erformance of
our duties virtually impossible by imposing a tribai consultation
process that does not allow for appropriate adminfistrative
planning,

Section 111 of S, 1645 and section 8112 of H.R. 5 ("Indian
Preference") would amend the provision in 25 U.S.C. 2011(f) to
extend the authorized waiver by a tribal organ.zation of the
Indian employment preference laws to th: initial hiring of an
individual,

We do not object to this provision but we believe this
flexibility should exist for the BIA as well. 'Like the tribes,
we support the concept of Indian preference but we believe that
fn those instances where competent qualified Indians are not
available ~e should be able to employ competent qualified
non-Indians, .

Section 112 of S, 1645 and section 8113.0f H.R. 5 * ‘ersonnel")
would add a new section 1143 to the Education Amendm. ts of 1978
relating to the pay of BIA education personnel. Subsections (a)
through (d) require a study to be conducte’ y the Assistant
Secretary for Indian Affairs and a report to veagress by March 1,
1988 on BIA funded school personnel costs, including the salaries
paid education personnel in BIA funded schools and salaries paid
for comparable positions in "proximate local educatiion agencies
of States in which [BIA] funded schools are found® and “State
average salarfes,” The study is to be paid for "from funds
appropriatad for administration”
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We do not object to the study requirement except to note that BIA
school personnel are already compensated at the same rate as
other Federal employees in comparable positions, Also, any
comparison of salarfes should include cons ideratior of
differences in work hours, fringe benefits, or other factors
which may be relevant incl Jding the distribution of personnel
compensation between teaching a. 3 administrative staff, and the
proportion of total school :=zsources dedicated to personnel
compensation,

The new section 1143(e) that would be added requires the
Secretary to grant the local Bureau school supervisor the
post-differential pay authority in 25 U.S.C. 2011(3). A 5%
disparity in compensation rates at a scheol shall automatically
trigger the authority.

Title 11 of S. 1645 and Part B of title VIII of H.R, 5 are
titled "SELF-DETERMINATION GRANTS* nd are almost identical, The
intent is apparently to achieve less BIA interference in the
operation of what are now called “contract schools*, MWe agree
with this goal and, in fact, we would like to see a change for
all BIA contracted programs. Congress should consider a major
overhaul of the P.L. 93-638 contracting system and not Just limit
2 new proposal to the education program.

Under these new grant provisions 2 school would apply for an
initial grant and be required to meet certain standards and
eligibility criteria, Once a grant is provided, 2 school would
be required to submit annual reports but would not reapply
annually., The grant would be extended automatically subject to
availability of appropriations and satisfactory performance as
defined in the bills., We agree with this concept but not these
provisions, We note that there is no specific mention that this
grant system is an alternative to the current contracting system
and that funds available under this system are in lieu of funds
available under the existing system.

s
1

ed in the Bille as follows:

Satisfactory performance {s def noth
1, One of the following: &) accreditation (or candidacy status)
by an accrediting agency as determined by the Secretary of
tducation, or by a Tribal Division of Education, b) in compliance
with the BIA standards as determined by an outside evaluator, or
¢) received a positive evaluation once every three years for
performance compliance under & P.L. 93-638 Contract prior to the
enactment of this act (the evaluator to be agreed upon by the
school & BIA, but if in the absence of an .greerent, the tribal
authority decides on an evaluator or does the evatuation); and

2. The submission of four regorts *~at include a) an annual
financial statement reporting revenue and expenditures as defined
by the grantees cost accounting System; b) a biannual financial
audit in accordance with the Single Audit Act; c) an annual
submission to the Secretary of the number of students served and
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a brief description of the program offered under the grant; and
d) a program evaluation (based on the appropriate standards) to
be done by an outside evaluator.

We agree with most of the criteria for determining satisfactory
performance but we must insist that a school either be accredited
by an accrediting agency or meet BIA standards. If outside
evaluators are used we must be assured they are qualified to do
an evaluation and would have no conflict of interest in the
result’s of the evaluation. Therefore, we would recommend that a
list of acceptable svaluators be developed between the BIA and
tribal contractors that could provide this service. As an
alternative perhaps evaluation teams should be developed to
include an outside evaluator (professional educator) an
appropriate BIA employee and a person from another school system.

We would also point out that the Secretary of Education does not
now approve accrediting agencies for elementary and secondary
schools, and do not believe this is an appropriate role for that
Department.

We believe that the program evaluation should also include test
scores for each grade and that the reports first be submitted to
the tribal governing body for review and certification before
being submitted to the BIA.

The amount provided to a school under the grant would include
their calculated amount under the Indian Student Equalization
Farmula, the operation and maintenance amount, funds provided
under other 1aws (Chapter I, etc.) and administrative costs as
determined by the formula under the Act.

We have no objection to consolifdating into one grant all
appropriate amounts but we have major objections to the
provisions of both bills regarding administrative costs and the
degree of Federal oversight permitted. (See our previous
discussion of section 107 of S. 1645 and section 8107 of H.R. 5.)

Under this proposal the role of the Director of Indian Education
Programs is simply to receive and approve applications and to
receive the required reports. The Secretary has authority to
issue regulations relating to the discharge of duties assigned to
the Secretary under this title but in all other matters the
Secretary may not issue requlations, The major role anticipated
for the BIA is to accept applications and reports from the trioes
and then funnel money to them.

Such a limited scope of oversight is wholly inconsistent with the
clear Federal responsibility to assure there is accountability
both for Federal funds and for the quality of service being
provided. We must have more involvement in the evaluation
procedures and the reports must not only be submitted to BIA
personnel but should be reviewed, and if a determination is made
that changes are needed these personnel must have the authority

st

.




ETE
Kl

e

el

PSRN YL d et

3 to require the changes. We like the idea of the 8IA playing more
.~ of an oversight role with our primary concern focusing on the
" results of the service offered rather than how each penny was
spent. However, we cannot agree to the very limited role
outlined in these bills when the ultimate responsibility for ;

. accountability rests with the BIA and the total cost continues to N
?w be borne by the Federal taxpayer. ?
;\SJ »

A The bills provide for a procedure to determine if new grant

i applications are feasible and should be funded. A long list of -

¥ - criteria are to be given equal weight in making such
- .determinations. We do not think it possible to give so many
. factors equal weight. New applications should be reviewed .
consistently but as written these sections are confusing and ‘
unworkable.

N s

: Title IV (Navajo Community College) of S. 1645 amends the Navajo

N Community College Act by expanding the 1ist of appropriate
expenditures for the College to be included in determining the .
Em?#nt necessary for the operation anag maintenance of the
N ollege. N

> We cannot support this 1ist of appropriate expenditures because
g some of the items, such as “supplemental need account® and
Gt “internal capital outlay funds® are vague while others are simply
. not appropriate, The amendment to section 5(b)(2)(A) is
¢ inappropriate because it apparently purports to amend language

R that was eliminated by the section 1351(b) of the Act of Octobrr
P 3, 1980 (94 stat. 1501).

! The Office of Management and Budget has advised that there is no
‘~ objection to the submission of this attachment to che Committee,
. and that enactment of S. 1645 or Title VIII of H.R. 5 would not
<" be in accord with the program of the President.
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TESTIMONY
* of the
NAVAJO AREA SCHOOL BOARD ASSOC1ATION
Senate Select Co-nti‘::tteh: on Indian Affairs
September 29, 1987 .
on
: §.1645

I wish to thank the Senste Sefect Compittee on Indian Affaira
for providing public hearings on this important piece of proposed
legislation, It is with law makine the'vay it 18 with many other
things - Haste can and does make waste.

We have been through a rather grueling ezperience with this
bill, being very critical of many of its provisiona and being
severely criticised for being critical of it.

We have viewed it as most important for the Navajo Tribe to
take a strong and very well-considered position on thi= legislation
vhich we frankly did not believe to be well thought out and
balanced,

We believe that this has now occurred and the Navajo Tribal
position 3is one we support. The BIA education system operatea
over one third of its total schools including more than one half
of its Bureau operated schools in Navajo Nati&ﬁ. We hope that a
nev bill can be developed which will be more positive in ita tone
and constructive in {ts policy direction. The tribes, the Bureau,
the school boarda, and the Congress are in this thing together,
It 18 our job to make this system work.

Hebelievethatthefederalresponsibilityforedncationinvolvee

a8 responsibility tor ensuring quality education,
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We believe that tribes can.-become full partners in thia endeavor

but that tribal suthority must go hand in hand with tribal respon-

T

#,

eibility. Tha BIA education eystem must develop & high degree of
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credibility and that can come only from demonstrating resulte and
schools being held accoungable. We bdelieved the sccountability
factora in H.R., 5 to be weak and unworkeble. The Navajo position
wculd strengthen accountability, st least in those locatioas
where tribes have agreed to take a more substantial role in
accountability functione. We do not wish to see federal trust
responaibility for education abrogated in the name of self-determina-
tion anymore than we want it abrogated iz the name of puate
responsibility.

We want to emphasize two points which are included in the
tribal testimony but not included im H.R. 5 or S.i645. The first
of theee is the provision making BIA school riograms eligible for
entitlement funding under Title IV Part A. All other publicly
funded schools, including contract e:hools, are entitled to this
funding and we strongly urge irclusion of a8 new provision in
S§1645 to do this.

Secondly, we wish to draw your attention to the section
which would put wagu grade schoollenployees under the P.L. 95-561
contract educatur system and provide for a more reasonable method
of establicning their pay schedule.

Wi strongly request that you carefully consider the positive
changes in the Tribe's position and very carefully consider the

long term effects of the entire legislation.

Thank you.
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TESTIMONY '

on

S-1645

Indian Zducation Act - Adult Education Program

"

submitted by:

National Indian Adult Education Association d
Reva Crawford, Co-Chairperson ‘
= (617) 232-0343

on: Sept. 29, 1987

|
To: Senate Select Committe on Indian Affairs

Senator Danriel Inouye, Chairperson
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I, Introduction

S The National Indian Adult Education Association.is a

éﬁ voluntary, informal organization dedicated to promoting literacy
S and high sshool .ompletion for Indian Adults., Memhership. is

4

comprised of teachers, administrators, students, volunteers and

N interested tribal officials in Indian Adult Education programs

¥
§

t,l‘&_ﬁ
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across th> country.

£

7;{})

In crder to talk about the needs of Indian Adults as they may

&

TR

be addrecsed under the Indian Educatiun Act, it is reasonable to

set out triefly the history and current status.

~ IT. Background and Data
; There are approximately 60,000 Indian adults in the U,S. with
. less than a high school diploma. A cummulative drop out rate of
60+% of Indian students in elementary and secondary schools
insures a continuing need for adult programming on reservations
and in cities.

Four major factors contritute to the large number of Indian
udults who are formally uneducated/undereducated:
- 1) Lack of schools - Particularly for older Indian adults,
- there were not schools available in some geographic
areas (i.e. Hopl has a high school for the first time
this year. Misgsissippl Choctaw received a high school
: in 1967, and had boarding school arrrangements for many
) elementary children until a few years ago.)
o 2)  Economic hardships - Male adult students frequently

report having dropped out of school to help support
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their families

3)
4)

Teenage Pregnancies

Prustration with and alienation from existing school
. systems based on the differing cognitive processing

patterfis of Indian students which lead to frustration

gnd - ‘failure in school.

Existing programs are of three types:

1) Title IV Part C Projects run by Indian tribes and
organizations ( 27 programs - 67% tribal, 25% urban)

2)

3)°

There 1s little information about B.I.A. related programs.

Tribally contracted B.I.A. programs

Directly operated B.I.A. programs

Repeated inquiries to the Bureau have not resulted in information
on

1)  How many projects exist

2)  How many dollars are provided.
The line item for such services in B.I.A. 18 combined with other
program areas, and it appears to be difficult, if not impossible,
to determine the status of literacy/high school completion
programs.

The difficulty is compounded by

1) The lack of an identifiadle person at the Bureau in

charge of Adult Education, and

2) No published regulations on what constitutes Adult

Education in the Bureau

We know, informally, that some tribes have both B.I.A. and
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Title IV C grants; & few have BIA only, and many have neither.
few urban centers have Title IV C, and others nothing. 1In
addition to the forementioned problems in analyzing B.I.A.
efforts, we also know, again informally, that Bureau funds are
used for a variety of tangential activities and programs which

not adult literacy/high school completion; like, alcohol

O T b ey

VRE

educatioﬁ, arts and crafts instruction and recreation.

A

P
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While it is difficult to ascertain how many dollars are

,
.

programmed from the Bureau for Adult Literacy and high school

H ‘,;’?

completion, it appears the actual amounts which are pertainent
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negligible.
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The Title IV, Part C section of the Indian Education Act
serves about 5% of the adult students in need of instructional
services at the present time, with an appropriation of $3,000,000
divided among (27) grantees.

The Title IC, Part C Adult Education Program has dropped from
& high of $5,930,000 in 1979 to the present $3,000,000 level -- &
50% reduction.

In addition to the limitations imposed by the appropriation
level (which 1a the major impediment to reaching and serving
Indien adults, the following are significant barriers:

1) Cyelie funding - during the past Tive years the

Department of Education has provided single year

competitive grants. The intense competition and short

funding cycle ha& resulted in & round-robin of money

vwhich drops students who have started a program in one

geographic location, and gives to another program which




144

TR e

will also drop students as the money passes on. This is

g particularly critical for the literacy studen. wud can
%:‘ not complete instruction in 12 months.

o

f D 2) Lack of Technical Assistance- neither the Department of

b

34 o
o

Education nor existing resource centers can provide

A4

13

technical assistance pertainent to Adult Education. The

,1‘-‘3-{% o
-

%

constantly changing geographic distribution of grantees
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does not make 1t feasible to provide TA on regional

basis as 1s done with parts A and B, Dissemination of

.. sucessful models, staff training, curriculum developmeat
T and other important needs of programs are neglected.

3) Administrative decisions - have truncated successful
models by cutting off staff development, disallowing
n critical support services and refusing to fund services
2, which are standardly provided ror children and
adolescent programs.
III Data on Program Impact

You have & right to know, on behalf of your constituents,

“ Y

what results your money, and theirs, 1s accruing.

One National Study of Indian Adult Education has been done.

P e g

Y

It was & highly credible study for which many of us sacrificed
program dollars. This study in which many of your dollars were
invested was completed eight years ago. To our knowledge, the
study has still not been released by the Department of Education.
The results have not been disseminated, nor the data used by the
Department to better administer the Part C Program.

The erratic funding patterns mentioned previously preclude
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most programs following long term gains of students in terms of
income, recaeipt of public assistance and continuance of education.
However, two studies, one of an urban program and one reservation
program which cover, repectively, a five and eleven year period
will give you a clear plcture of the impact your dollars have had

in Indian communities.

Impact of Adult Educationh on Urban and Reservation Communities

A, Urban Community
Grantee: Boston Indian Council, Inc.

Boston 18 a typical urban center which has & high migration
rate to and from reservations in Maine and the Maritime areas and
from other tribes throughout the U.S.

Indian people come %o the city bocause they know someone
there -- a cousin, an urcle, an acquaintance, who says there are
Jobs avai%able for which Indians will qualify.

New arrivals find there are more Jobs available than on the
raservation , but the pay they receive won't cover the basic
necessities of rent, focd and utilities which are 8o much higher
than on the reservation. These new arrivals see adult education
as a way up and out of low paying Jobs.

Does 1t work? The following study of GED graduates who went
through the Title IV Part C program ovsr 2 five year period gave
the answers,

Upor. entry into the program, student incomes were low or

nonexistent.

8
3
B
%
|
g%

B s o )
e

[ s
e, AN e
TRELI AN K




o T T T

e
PAFS: X
7

E3

ey~

X3

T asw
b

146

LA X X i R I I R R X I R XX R R R XYY R R R R R XX X IR XS SRR EZERR)

Student Incomes upon Entry

(Pive year period)

No income: 23% Less than $3,000: 18%  $3,000-$7,000: 18%
$7,000-$9,000: 22% $9,000-%$12,600: 18% $12,000+: 0%

No one made over $12,000 a year, and 41% made less than 3,000

a year!
Upon follow-up after going through the Adult Education

program, incomes changed dramatically.

Incomes After Graduation from Adult Education

No income: 0% Less than $3,000: 13%  $3,000-$7,000: 5%
$7,000-$9,000: 0% $9, 000-$12,000: 8% $12,000+: 19%

Whereas, no one made over $12,000 upon entry into the
program, 19% made over $12,000 after completion, Further, while
23% had no income upon entry, all graduates had income at the time
of the followup study. Students gained an average of $5,000 in

income on post completion.
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Equally es impressive, 55% of the adults entering the program
" recelved public assistance, but only 5% those same students 8till i
- recelved public assistance after completing the programs. This !
§%§. represents a ninety per cent reduction in receipt of public ;
éﬁ ”  assistance. _ i
gﬂ While the study did not correlate further training and ‘%
ﬁi education with public assistance, it seems safe to assume that f”
E some of the five percent still recelving assistance were e
] continuing in further training or higher ed. since many ?
respondents indicated they were continuing some form of educaton. :
Do GED graduates go on to higher education? Again, the 1%
. answer 1s overwhelminly "yes." Sixty-one percent of the graduates
completed further training, and nine percent had earned between
60-120 hours of college credit. ,j
f These rates are far higher than are found for regular high f
0 schoo; graduates, “
;’ B. Reservation Communities 3
i Grantee: Mississippi Choctaw ‘j
§“~ Wha. about on isolated reservations, where there are not many
%_ Jjobs? Does Adult education make a significant difference in 5
s communities where there has been little emphasis on education, and ‘?
all adults are native language 8peakers? Yes. o
In 1975 when the Adult Education Program under Title IV Part : .
C and B.I.A. monies was ;un, there were only 290 high school i
graduates in the whole history of the tribe. E
In 1986 when the Choctaw demographic study was done, the N

Aduit education program had graduated 437 Choctaw Adults with
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E GED's., This figure is 58% of all the Mississippi Choctaws who

§_ have ever comnleted high schooll There are more GED high school

. compl2tions than regular high school graduates. Higher Education

2 ) gains are also dramatically impacted by the GED program == 85 of

§ “ those GED graduates have earned college degrees.

?:, Incone gains were also positively assoclated with adult 27

;ll cempletion. Adults with out a GED or diploma earned an average

A income of $2,693, bu. GED grads averaged $5,133. Emplr.'ment is

35.5% higher than for nongraduates.

¥hile " he income gains are not as high for reservation as
they are in the city, it must be remembered that the reservation
participants are isolated in an economically depressed area with
low wages, but a much lower cost of living. The reservation gains
are comparable or even Zreater than urban gains when cost of
living 18 considered at each 'of the two sites.

There are many qualitative gains made by pe~%icipants whicn
can not be measured by income gains or jobs.

In the Boston Program, only 1% of the graduates felt the same
way about themselves after graduaticn as the) did before.
Ninety-nine percent had a better self concept which they defined
in these ways:

% Respect and admiration from others

* Pride of extended family for the graduuce

* Satisfaction on completing a goal

# Surprise and pleature in verifying intellectual abilities

are the major changes often reported by graduates.

K
B
Ta sy
E R A FullText Provided by ERIC
s ) .
(Rt
i ol




R

Ty 4> 3% Do » : - . S
K 3y S (IR - v

149

These changes affect spouses, extended families and children
who have viewed the importance of education in an active
demonstration by their parents.

These two programs are not isolated examples of the Powerful
im>act of Part C on Indian Adults' lives.

The Cherokee Nation of Oklahoma had 105 GED graduates last
year. Within a four year period, they have graduated 347
students. These are students from small rural communities like
Rocky Mountain, Oaks, and Belfonte; communities reached by gravel
roads; communities where adults are setting active examples for
their children.

When the Pueblo of Zuni, the largest of all the Pueblos in
New Mexico, had funding from Title IV C, the Adult Education
program produced more high school graduates in a year than did the
local high school.

We could go on. We hope you will go on. Give our adults
classes to attend. Your predecessors did not always provide them
with schools when they were children. They deserve an opportunity
to learn to read and to write. They deserve to have the pride and
self-edteem of employed workers supporting their families.

Despite many limitations, Adult Education has proven to be
the most coat effective of programs. Adults complete instruction
3 to 5 times as repidly as children at a fraction of the cost.
Purther, incomes are ralsed by an average of $5,00u following
completion of # p-cgram with as much &8s 80% reduction in receipt

of public assistence. The amount of reduction in public
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assistance alone more than pays for the costs of programs.
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Until such time as a formula can be arrived at which will

M

.

N e

provide servides to the majority of adults who need them (see

]
4

attached example of formula), we urge your consideration of the

following:

Eﬁ 1) An appropriation of $9,000,000 with a ceiling of
$250,000 for any individual grant in the services
catagory.

2) Authorization of a study by a oompetent, experilenced .
Indian tribe or organization prior to reauthorization in '

1993 of the Act which would identify:

1) success models,

2) extent of need

3) prozram imgact

4)  rpresearch and Curricula needs.

5) existing ;echanisma and needs for new mechanisms
for delivery of services.supportive to instruction.

6) Dbarriers to effective programming.

3) Priority-for a contract or grant to provide Adult -

Education Technical Assistance on a naticnal basis

4) Elimination of requirements in Sec. 422 of the EFD
program which are predjudicial to Adult Education and
Early Childhood Education.

5.) Elimination of factors in the Fellowship Program which

are prejudicial to older student applicants.

3
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NO, of Materials  Average Instruotional Salary  Administration Student Transportation Pactors Curriculun Dev  Aversge Program
Studeats Cost Cost Supervision Counseling/Pac  Costs Less Equip.
Served Cost Office Support  Pringe & Indirect

ABE ABE/TP ABB/CT GED/TP GED/CT TP CIP 4 +2 + + 45 TP CTP ABE
50 1815 1265 35,000 45,000 17,500 22,500 14,000 ~0- ~0- 4,000 8,600 10,000 12,000 9,600 9,600 70,005 53,465
75 2722 1898 52,500 67,500 26,250 33,750 18,500 -0~ ~0- 4,100 8,900 10,500 13,500 13,200 10,200 97,822 65,298
100 3630 2530 70,000 45,000 35,000 45,000 26,500 15,500 300 4,400 9,200 11,000 14,500 13,800 10,800 108,130 90,530
126 1537 31‘62 87,500 112,500 133,750 56,260 26,500 15,500 450 4,600 9,500 11,500 15,500 17,400 11,800 154,937 173,567
150 5455 3795 105,000 135,000 52,500 67,500 26,50u 15,500 600 4,800 9,800 12,00¢ 16,500 18,000 12,000 176,745 115,345
175 6352 4427 122,500 157,500 61,250 78,750 26,500 15,500 750 5,000 10,100 12,500 17,500 21,600 12,600 200,052 178,127
200 7260 5060 140,000 180,000 70,000 90,000 26,500 15,500 900 5,200 10,%00 13,500 18,500 33,600 16,200 229,060 1;6,860
225 8167 5692 157,500 202,500 78,750 101,250 26,500 15,500 1,050 5,400 10,700 14,000 19,500 34,200 16,800 250,867 158,392
250 9075 6325 175,000 225,060 87,500 112,500 26,500 15,500 1,200 5,600 11,000 14,500 20,500 37,800 17,400 274,175 171,425
275 9983 6958 192,500 247,500 96,250 123,750 26,900 15,500 1,350 5,800 11,300 14,000 21,500 38,400 18,000 296,733 185,358
300 10890 7590 210,000 270,000 105,000 135,000 28,900 ’15,500 1,500 6,000 11,600 15,500 22,500 42,000 21,600 323,640 200,3%0
ey PACTORS

ABE - Adult Basic Education (grade level 0 ~ 6)
GED - General IJucation Development (high school equivalency)
TP « Teaching Paraprofessionals Approach
CT = Certificated Teachers Approach

15¢

I 4

+1 = Urban/Indian Population Density/Mass Trunait

+2 = Urban/Scattered Indian Population/Mass Transit
+3 = Urban/Scattered/No Mass Transit

+2 = Small Town/Rural/High Concentration

+4 = Rural/Sparce
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Mr. Chairman, members of ths Ssnats Sslect Committee on Indisn Affsirs, I
thank you for the opportunity to sppesr todsy. I am here in behslf of the
Nastional Advisory Council on Indian Educstion (NACIE). As you sre swere, the
Nstionsl Advisory Council on Indian Educstion is responsible for sdvising the
U.8. Congrsss snd ths Administrstion with regsrd to Fadersl educstion programs
bensfiting Indian children end sdults. Todsy we sre tsstifying on S.-1645,
ths Indisn Educstion Act Amendments.

Ths Council spprecistss ths time your committse hss devoted to the
rssuthorizstion of the Indisn Education Act of 1972. This council supports
your efforts. Your considerstion of NACIE recommendstions for the continued
snd improved succsss of this importsnt sct is slso spprecisted.

IFDIAN PREFERENCE, U.S. DEPARTMENT OF XDUCATION

NACIE grastly sppracistes snd thanks you for the considerstion and
i{nclusion of our recommendstion to promote Indisn preference within the U.S.
Department of Educstion ss found i{n Senats bill, $.-1645, Title I, Sec. 114,
This provision statss:

"Thé Indisn prefsrance provisions of section 12 of the Indisn
Reorgsnizstion Act (25 U.8.C. 472) shsll, on snd sfter the effective date

, of this section, be considered to be spplicsble in the casse of sny office
or position within tha Office of Indisn Educstion, Department of

Educstion, involvad in the sdministrstion of the Indisn Educstion Act of
1972,

o

e

NACIE hss recommendsd in slmost every snnusl report to the U.S. Congress
e and the Administrstion thst Indisn prefersnce Le estsblished for the Office of
Indien Educstion Programs (IEP), U.S. Depsrtment of Educstion. The IEP office
should be staffed by quslified Indisn sducstors who hsve been selected to work
for the Educstion Department bssed on thsir sxpertise, knowledge, snd
capsbilitiss gsined from working with snd for their unique, Indisn
populstion. NACIE wnuld slso like to rscommend thst the U.S. Depsrtment of
Pducation fulfill its esrlier exprasssed intent of identifying quslified Indian
applicants by opening sll IEP vacsncies to & nationsl level of spplicents.

Tee R

+

Ovar the psst few yssrs, the Council has received numerous written snd
orsl testimonies on many various Indisn educstion fssues. But by fsr, one of
ths most consistsnt i{ssuss i{s for Indisn preference to be implemented within
the U.S. Depsrtment of Educstion. Includsd here is & quote from testimony
recsived st the NACIE office: -

R
[2 y k)

“Programs ths. sre sstsblished for Indisn people sre best opersted when
Indisi. Psople themselvas hsve control to implement such programs; only
through this concept will Indisn self-determinstion become s reslity."

TR,

In our sdvising role, NACIE would like to express once sgsin our support
to incrssse the number snd promote the retention of quslified Indisn personnel
for the permansnt stsff of the Office of Indisn Educstion Progress, u.s.
Depsrtment of Educstion, with the sssursnce thst civil service levels sre
comparsble to those in similsr programs within the U.S. Depsrtment of
Educstion.
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DETEZMIRATION OF ELIGIBILITY

Ths other major {saus thst NACIE would li{ke to sddrsss {s thst of
sligibility for ssrvicss, which ws have baan working together with your
committas to achieve s satisfectory “"dstermination of sligibility" for
ssrvices providad undsr ths Indien Educstion Act of 1972 (Titls 1IV). We thenk
you again for your committss's diligent work on this {ssus.

NACI? fasls that strengthsning Indisn eligibility requirements for
participation {n ths U.S. Department of Education’s programs is criticsl to
ths funding procsss of Titls IV programs. The Indisn Educstion Act wss
sstablished to ssrve Fadsrsl and stats racognized tribss and to ensure on- snd
off-reservation Indians ths right to education. Adhersncs to regulstions that
require gither Fsdaral or stats tribsl recognition would tend to prevent
providing ssrvices to insligibles that would tharefore decrssse the smount of
money available to all students.

The duly recognizer ™ 3 have the prerogstive for determining .
eligibility. But furthe .e, Indien tribes should be deaignated as the
official bodies rasponeible for detsrmining who is eligible for Title 1V
servicss. The parent committees snd locsl educationsl sgencies should rely on
this kind of official determinstion. The U.S. Depsrtment of Educstion should
scknovladge these decisions.

NACIE sppracistes your committee's effort to preserve the Titls 1V program
in the mannsr originally intended by tha Uu.S. Congress by resching s suitsble
baslance between tribsl interests and the needs of many Indisn children who are
not slways snrolled members of s tribe.

OYFICE OF INDIAN EDUCATION PROGRAMS AS AN INDEPENDENT AGENCY 3

NACIE seeks the re-sstsblishment of the Office of Indisn Educstion
Programs ss sn independent agency within ths U.S. Department of Education.
Such sn sction would elevate the posftion of Director of Ind{sn Educstion 2
Programs office to that of an Assistent Secretsry reporting directly to the }
Secretery of Educstion. NACIE believes this sction is vitsl to strengthening N
Indian Education {n the Department. .

Programs funded through the Indisn Bducation Act secrve a unique population
of Indisn students thst includes not only elementsry and secondery stndents,
but sdult educstion programs, Indisn controlled schools, and undergrasduste and
graduste gtudant fellows. In order for IEP to be sffective, Indisn people
need the direct line of communicstion to ths Sacretery to snsure that thier .
needs are expressad. The Office of Elementary and Secondsry Educstion ¥
currently oversess four subdivisions -- state snd local educstion, .
compensatory educstion, migrent education, and Indisn education. We feel that 2
it {s time to give Indisn education equsl access by placing the head
sdainistrator of IEP on the same level, for example, ss the principsl
sdninistrator of the Office of Bilingusl Educstion. N

NACIE fsels that IEP was originslly {ntended by Congress to be en
independent sgency. It was placed under OESE sdministration by former .
8ecretsry of Educstion Shirley Hufstsdler. We have rscommended the
re-estsblishment of IEP as sn independent agency aince the seperste entity of
the U.S. Uepsrtment of Education wes sstsblished in 1979,

.
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APPROPRIATIONS ;

Funding for all parts of Title IV programs of the U.3. Department of

" Bducetion for fiscal yesr 1988, except for program sdministration, have been

f_tmlod at the same level as found in fiscal year 1987. TFrogram sdministration
©3:,  .consists of IEP and NACIE. For fiscel year 1988, both IEP and NACIE have
ie> elightly incressed budgets to sccount for centrally controlled costs. These
3 centrally controlled costs include rent, telephone usage, snd mail ussge thst
ve are nov required to pay out of our yearly budget. In crdar to ensure thst
all Title IV programs operste as they ware originslly intanded to by Congress,
NACIE recommends thit Title IV be sppropristed sufficient funds to compensste
for inflationary factors in the U.S. economy, which includes sdministrative
costs of salary increases and other contingent expenses.

NACIE is fully avare of why the Indian Education Act wss implemented and *
how it has been put into practice in the United States. The basic objective
was to improve the educstionsl offerings for Indisn students by correcting the
inadequscies found in the Burssu of Indisn Affairs 3chools and the public
school systems. In its brief existence, this Act hes had en fmportant role in
Indisn education. MNACIE recommends that this Act be resuthorized. :

Mr. Chsirman, NACIE would like to submit this supporting writtan testimony
at this time. With that, I will close and will respond to any questions ths
Committee may have.
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SENATE SELECT COMMITTEE ON INDIAN AFFAIRS

TESTIMONY OF THE ASSOCIATION OF COMMUNITY
TRIBAL SCHOOLS

ON
S. 1645, THE INDIAN EDUCATION AMENDMENTS ACT

SEPTEMBER 29, 1987
¢ ROOM 485 SENATE RUSSELL BUILDING

Presented By John Forkenbrock
Association of Community/Tribal Schools
Washington, D C.
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Good morning Mr. Chairman, my name is John Forkenbrock
and ! am here today to present testimony on behalf of the
Assocfation of Community Tribal Schools (ACTS). I am actually a
stand-in for Mr. Roger BordeauxX, who serves as the Executive
Director for the association Roger would be here himself this
morning to deliver the testimony, but he is currently a graduate
student at the University of South Dakota and .his class schedule
makes its impossible for him to be here.

The Association of Community/Tribal Schools is an association
which represents the contract school community. [t was in his
capacity as Executive Director of this Association that Mr. Bordeaux
spent a considerable amourit of time this past winter and spring in
Washington and elsewhere around the country talking about the
approach to tribal conitract elementary-secondary schoo! ‘funding
which 1s addressed in’S. 1645.

Please know Mr. Chairman, that ACTS supports S 1645 and
believes it represents a major initiative in improving the quality of
education in tribal contract schools by helping insure a timely
recelpt of funds and by reducing as much as possible, the
bureaucracy which quite frankly deters what otherwise could be a

" workable administrative systein.
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. ¥ We particularly support Mr Chairman, Title I of the bill —
Self-Determination Grants. This.provision makes clear and under-
lines the importance of local control of Indian elementary and sec-
ondary education while at the sametime emphasizing the import-
ance and recognition of the role of tribal government in any
education delivery system present in indian country
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v The approach embodied in Sections 207 and 208 of Title II

: Insuring accountability and which consolidates the grant making

process Into two payments is highly supported by ACTS and quite

frankly, is the cornerstone by which this legislative approach is

: held together. Absent these sections, the bill would be almost
- meaningless in attempting to improve the present system.

. We would however Mr. Chairman, recommend one very
important inclusion to S {645 which will help insure that contract
tribal- schools will have the financial wherewithall to actually run
their schools as they should be run This inclusion would be the
additfon of an administrative cost formula which would determine
the actual administrative cost amount for each coniract school,
using a set of objective criteria which would determine the amount
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of administrative cost support a contract school would receive.

ACTS has proposed a formula to the Committee staff which wre
feel will generate an admin!strative cost amount which insures
contract tribal schools sufficlent funds by which to operate. We
also recommend to the Committee that the new formula be phased
in over a 3-year period and that the Bureau of Indian Affairs be
c¢harged with the task of coming up with a permanent formula
vsing criteria to be established by an Accounting firm using the
definition of administrative cost as defined in the legislation.

We support fully the approach taken by other panel members
from the National Indian "School Board Association and those
representlng the schools on the Navajo Reservation. .We do stray
off course some from what the Bureau-operated schools support in
way of the administrative formula. Allow me to elaborate.

It is our hope that the Committee will consider the approach
used in H.R. 5, which has already passed the other body, that folds
the administrative cost payment as determined under the formula,
into the Indian School Equalization Program Jormula (ISEP) for
distribution to the contract schools. We ask that this he done so as
to insure three (3) very important ingredients which we feel are
necessary to maintain the stability of a contract school. The most
important of which is that we receive an administrative cost
amount which we can count on and secondly, one which is received
in a timely fashion, i.e. as a part of the ISEP formula. The third
ingredient concerns the {ssue of over-recovery/under-recovety.

Allow me to explain. Currently, a contract school may be
entitled to an indirect cost amount as determined by the Interior
Department’s Office of Inspector General. But, because of a shortfall
in appropriations we ‘may only get a percentage of that amount.
Part of this problem 1is caused because the Appropriation
Committees of the Congress are never really told by the Bureau of
Indian Affairs what the administrative cost need is for tribal
contract schools Schools are led to believe that they will receive a
set amount, but after all is said and done the amount is less than
what is expected.

Secondly, the amount of administrative cost a tribal contract
school is to receive rnay vary by area |t appears from past exper-
fence that the BIA area offices look at the contract/indirect cost
fund as a slush fund of sort or at least they consider it to be
flexible. For example in 1982 or 1983, we experienced a 138 cut in

L
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the Aberdene area and this wasn‘'t told to the schools in the
Aberdene area until August (two months before the end of the
fiscal year in which they were to receive the funds and after the
school year had already ended). This was done to fund a new
contract which was agreed to In July, a full month before the
'schools In the Aberdene area were told of the 133 cut. So you can
see Mr. Chairman, contract tribal schools have no asurances on
how much administrative cost money they will receive nor when
they will receive it.

A third problem with tae present system is the issue of over-
recovery/under recovery which is an audit problem associated wich
the way the Bureau administers indirect cost. Presently an
indirect cost rate fs established by the Inspector Generals office as [
already alluded to above. The money however, is distributed by
the Bureau of Indian Affairs. The .G 's office also is charged with
conducting the audits to determine If the expenditure of those
funds has been done properly. The L.G.'s office goes into an audit
Wwith a number which is basically an entitlement as developed
under the rate. The problem rests with the fact that the actual
amount recelved by the school because of those reasons described
earlier, will not conform to the entitlement established by the LG.
When the audit is conducted the L.G. questions the contractor as to
where the additional money went. The school will of course claim
B they never recefved it. It now beccmes a problem of recovering
. those dollars -- at least from the 1.5 's point of view Both the 1.G.
and the Bureau recognize this as an administrative problem, but
nothing to date has been done to address the problem until of
course this legislaticn was proposed.

e

By developing a new administrative cost formula outside the
I.G. and by integrating those dollars into ISEP, contract tribal
schools will finally break the chains of the rast. They will for the
first time know tl 2 amount they are to receive and in addition
those dollars will not nor can not be considered slush funds to be
used by the Bureau for other contracts not already funded during
the fiscal year In which the contract support dollars are being
allocated.

BTk
1

3
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1 Mr. Chalrman, as I alluded to above we are concerned about
the fears expressed by some that in folding the administrative cost
dollars into the ISEP formula it will take or at least has the
potential of taking, dollars away {rom students. After all ISEP is a
formula by which program dollars are allocated to Bureau-funded
schools based on a weighted student unit approach. Please know
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we share that feeling and do not support denying ISEP monies from
where they are most needed, i.e. education program

To address this concern let me tell the Committee that we
have calculated what the cost would be for the formula to be
implemented and we feel the dollars will be there to fund the
approach we are suggesting. In addition, to further protect
program dollars we recommend that the formula be phased in
over a 3 year period and we propose also, that a holdharmless
clause be made a part of the legislation insuring that the dollars
generated per weighted student unit under ISEP do not fall below
the dollars per weighted student unit in FY 1987-- $2,230.00 per
WSU. .

To put this into prospective. Currently (FY 1987), ISEP receives
an appropriation of $162,000,000 The number of weighted student
units in FY 1987 as presented by the Bureau of Indian Affairs
totalled 68,500. The Bureau does not propose any significant
increase in WSU's for FY 1988. In fact over the past 5 years the
number of WSU's has actually decreased. Add to this the fact that
presently the amount of contract support from all sources coming
to contract tribal schools totals approximately $11,000,000. The
amount of contract support needed to fund the formula
approximates $14.9 million Thus, currently there exists a $3.9
million shortfall.,

If we consider that we propose to phase in the new formula
over a 3 year period, the amount needed in addition to the
$11,000,000 already funding indirect cost support would be an
additional $1.3 million per year. Thus the total indirect for FY 89
would be $12.3 million, for FY '90 it would be $13.6 million and for
FY '9l it would be $14.9. If we presume a ISEP funding growth rate
at 2.7% (which is what it has averaged over the past 5 years), ISEP
would grow (not inclusive of the formula for Indirect cost) to
$166,682,000 in FY '89, $171,182,000 in FY ‘90, and $175,803,000 in FY
‘9. M, when you add to the WSU's assuming they remain
somewhat constant at 68,500, the amount of WSU's generated
under the new administrative cost formula which would total out
to 73,950 in FY '89, 74,600 in FY '90, and 75,320 in FY ‘91, the
dollars generated per WSU (inclusive of the formula) would be as
follows: FY '89 -- $2,405 (first year of phase in)

FY '90 ~- $2,474 (second year of phase in)
F'f '91 -- $2,519 (full implementation)

The increase to ISEP including the annual 2.7 2 increase for
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program dollars and the amount needed to fully fund the formula
between the base year of FY 1987 and FY 199], the year the
formula would be fully funded, totals 15.73. Of that 15.78 Increase,
14.9%8 would go to ISEP program dollars and .08% would go to fund
the administration.

Even taking a worst case scenario. If ISEP funding remained at
the proposed FY '88 level of 162,000,000 and {f the 11,000,000
currently recelved by the contract schools in administrative cost
remained constant and the formula was phased in as so stated in
the legislation the weighted student until allocation would be:

FY ' 89 -- $2,343
FY * 90 — $2,323
FY 91 -- $2314

In addition, with the holdharmless provision contained in the
formual as we proposed it to be, ISEP program funding would be
guaranteed to be no less than the FY '87 level of $2,230 per WSU.

Mr Chairman, we do not support taking money away from
program to compensate the need for administration dollars. We
feel that the formula developed is a responsible one and the Bureau
s glven time to develop a formula even more reflective of the
actual need. By using those scenarios described above we feel that
the dollars for ISEP historically have been there to adequately fund
the programs our children need, while at the same time with the
inclusion of the administrative cost dollars currently generated and
the additional dollars needed through FY 199], that enough money
will be contained in ISEP to fund both programs at levels which are
above those currently received. [ hope Mr. Chairman that you will
glve serious consideration to the formuuia we are proposing and the
language which will allocate those administrative funds through
the ISEP formula Please know it will help insure our stabllity and
ultimate survival.

Before closing Mr Chairman let me comment on two
additional points which are not a part of S. 1645, but which are
supported by the ACTS Board of Directors. One would be the
creation of a National Indian Board of Education This Board which
would contain 24 members {rom throughout the Indian community
would serve as the policy making arm of the Department of the
Interior to provide for the administration of the Department's
education dellvery systom  The Board would hire its staff and
appoint a director who would be comparabile to the present Director
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of the Office of Indian Education Programs within the Bureau of
Indfan Affairs. This would truly be a structure which answers to
the needs of local Indian education problems. It would be
accountable to the Congress and would submit its appropriations
request through the Department of Interior/Bureau 9 Indian
Affairs.

I realize this may be somewhat premature, however as you
recall Jast winter, Assistant Secretary Swimmer advocated taking
the Bureau of Indian Affairs out of education delivery This
structure would do just that, but it would do it in 2 manner
consistent with tribal sovereignty and local control. Your
Committee has been glven a copy 9f this proposal and we would be
happy to respond to any questions they may have concerning it.
There needs to be more work done on the concept, but we think it
i{s very workable and utlimately we see it has the alternative to
the present system.

The second point I would like quickly to address Mr. Chairman,
and likewise a legislative draft has been developed and is in the
hands of Committee staff, is a proposal calling for the creation of a
White House Conference on Indian education. There should be no
doubt in the minds of any who work in the field of Indian
education that the time is right for such a conference. Questions
concerning what is the federal government's responsibility toward
Indian education need to be answered. What is the responsibility
or the role of the federal government in insuring that Indian
children ‘receive a basic education within public schools? Certainly
public schools recefve a vast amount of federal resources because of
the presence of Indfan students. Impact Aid and Title IV together
bring into pubic schools approximately 300 million dollars, more
than is received by all of the Bureau programs. Ye* what should
be the federal government's policy to insure that Indian children
are receiving a quality education?

A White House Cinference v..1ich would bring in experts from
throughout the field of Indian education tc answer the many
questions which need to be addressed to insure that incian
education is alive and well in the 1930°'s.

Mr Chairmarn, [ appreciate the invitation to testify today and
ACTS stands ready to assist the Committee in anyway possible to
insure that a legislative proposal passes this Congress which will
improve upon the present BIA education delivery system

165 ¢
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Testimony of Dean C. Jackson
President, Mavajo Community College
Tsaile, Arizona
On Senate Bill 1645
My. Chairman and members of the Committee I am Dea.. C. Jackson,
President of Navajo Community College at Tsaile, Arizona. 1t is
my great pleasure to offer my comments on Senate Bill 1645, which
_addreszes a great educational need of the Navajos and other tribes

through the establishment of American Indian Gifted and Talented

Centers at Navajo Community College and Sinte Gleska College.

TITLE 111, Section 303

Navajo Community College supports funding of American Indian
Gifted and Talented Centers to identify talented and gifted students
and establishing quality programs that will address the specific
and special needs of the Indian vouths. This younger generation
constitutes over 50% or 100,000 of the total Navajo population
of 200,000, Today, &s in traditional times, these young people
represent the greatest natural resources to our people. Many of
our talented and gifted Navajo youths are the potential leaders
of our Navajo Nation and incliude future scientists, doctors,
artisans, and other professionals who will be the spirit and essence
of our future Indian society. '

Navajo Community College is chartered by the Navajo Tribe
an?® was built in the heart of the Navajo Nation. It is a central
location for the undertakiny of many activities related to the
operation of an American Indian Gifted and Talented Center. It
has the physical plant and resources necessary to house a great

number of American Indian participants. In addition, Navajo
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Community College is equipped with a technological system that

may provide public television on a reservation-wide basis and can

facilitate a program format designed to meet the special needs

of American Indian gifted and talented elementary

and secondary
youth.

At the present time, broadcasting is done on a local basis
By the Navajo Community College Television Network which is now

in' itg third year of operation.

A pending affiliation with the

Public Broadcasting Services would provide access to public
television programs in three states and nationally which will greatly
enhance the College's television operation to meet any proposed
program. Navajo Community College could

easily coordinate the

program dissemination of locally developed programs and national
public television programs to school districts across the Navajo
Reservation upon identification of these special needs students.

On the present staff of Navajo Community College are Navajo
mediciAenen, as well as cultural and language specialists, who
Sserve as college instructors and researchers who could provide
valuable assistance to any creative culturally-based programs,
These individuals would assist a wide variety of demonstration
projects that would fulfill the needs to serve our gifted and
talented elementary and secondary students. Educational programs
and activities that are built upon the foundation of a strong
cultural self-image for Indian students hays been proven successful
in molding Indian youths to respect and honor their heritage while
competing in the Job market of a modern technological society.
Na;ajo Community College could very well develop American Indian

gifteC and talented students on a year-round basis through oyr

Honors Program for College Bound Juniors and through articulation
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arrangements with 1local school districts. Additionally, Navajo
> ) Community College has given support for projects %o improve the
ins‘ttuctot skills of teachers and teacher aides.

Navajo Community College operates under a one-college
multi-campus format. “This system allows the College to cover the
entire Navajo Nation. Because of this, we take the position that
Navajo Community College is the higher education institution of
the Navajos. Through this system we have administrative units

* established at all of the seven (7) branch and community campuses.
This system allows us to bring education to the Navajos. It allows
us to have access to potential students as participants in the
Gifted and Talented Programs. In addition, research oriented faculty
on our campuses have the capability to serve individual students
and their family. These field sites across the Navajo Nation can
facilitate the assessment and identification of the special needs
of gifted and talented students. The main Navajo Community College
campus and its dorm facility would provide a congenial atmosphere
in which a summer academic and cultural experiential program could
evolve as a strong supportive and dynamic force responsibly
contributing to the overall emotional and psychosocial needs of
our young peqgple who will become our leaders.

In conclusion, Navajo Community College has played a major
role in Indian higher education in the last twenty (20) years. In
this period of time, existing tribal collegzs have provided services
and have created programs specifically for the Indian students
who are academically deficient. Senate Bill 1645 adds a new

educational dimension to the current efforts of Navajo Community

o 168 .
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College and other Indian colleges.. It will definitely enhance
the tribal endeavors by producing tribal leaders at an accelerated
pace. Because of these reasons, we fully support Senate Bill 1645
and urge its passage so that we can go forward in addressing the

N ' urgent educational needs of all Indian people.
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Testimony of the
Cheyenne River Sioux Tribe
to
the Senate Select Committee on Indian Affairs

on
Reauthorization of Title 1V of the Education Amendments

September 29. 1987

The Cheyenne River Sioux Trite appreciates this
opportunity to submit testimony to the Cczmittee on the
reauthorization of Title IV - Indian Education. Our concern is
over a particular provision of Title IV which limits the head
count for Title IV-A funding to students receiving a free
public education from their local educational agency. Because
of a unique educaticnal set-up on our Reservation, this
provision works an unfair hardship on our students. We,
therefore, are requesting that the applicable sections of
Title IV specifically 241bb(a){(1) be modified to eliminate the
hardship. The total cost to the Federal government for doing
so will be minimal.

Until 1979, the BIA operated a boarding school on the
reservation. In that year a flood destroyed the BIA classroom
buildings. Rather than reconstructing a separate BIA school at
the old and isoclated site the BIA and the Tribe and the Eagle
Butte School District entered into an exciting and unique
expariment. The new BIA buildings were constructed near those

of the School District and the two educational institutions

O
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were fully integrated into a single cooperative school. The
school boards of the two institutions entered into a
Cooperative School Agreement (copy attached as Exhibit A) and
formed a joint school board. The faculty at the school is
composed of both BIA and LEA teachers. But rather than LEA
teachers teaching LEA students, and BIA teachers teaching
BIA-funded students, it was deciced tnat the students and
faculty should be fully interminglsd. Every class has both BIA
and LEA students and is taught by either a BIA or LEA teacher.
All other activities are similarly intermingled. The schools
develop an annual joint budget and jointly fund many activities.
The problem for this admirable system occurs when it
is time to apply for Title IV-A funding. Under the present law
only the students whose educttion is paid for by the LEA count
towards Title IV-A funding. 3ut it is impossible to segregate
the services paid for with the Title IV-A fuiding just to
LEA-funded students, because the students are completely
integrated. As a result, the school has to stretch the
Title IV-A funding to serve more than twice as many students as
it is funded for. The BIA's funding does not include funds to
operate Title IV-A type programs. Since all studencs share in
the services, the effect of the present law is to cause the
school to receive inadequate funding to properly serve its full

student body. For example, when the change was made

restricting funding only to LEA students., the cooperative

school was forced to dcop a special and effective program of
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£ working with parents to reduce the school's very high

absenteeism and drop-out rates.

23 For this reason, the Tribe requests that Title IV be

n amended to correct the problem. We are suggesting two

alternative ways this can be done. The first option is the

most limited and most tailored to our situation. It would A

amend Section 24Tbb(a)(1) to reguire that the Secretary count

SR e 7

vy
-

BIA-funded students along with L= students when they attend a

]

cooperative school in which the faculty and the classes are

=
Z,

fully intermingled. The finsicial impact of such an amendment

* A Ny
I

should not exceed $100,000 a year.

The second option is to change Title IV-A to make all
BIA students eligible to be counted for Title IV-A purposes,
whether they attend BIA schools, cooperative schools such as

ours, or any other form of school. The present situation is

N

both unfair and harmful to the principles of Indian
self-determination. Under existing law, contract schools are
eligible for Title IV-A funding even though they are fully

, funded by the BIA. Yet, BIA schools or cooperative schools are
not eligible. This provides a financial incentive for tribes
or tribal organizations to contract for their schocls under the
Self-Determination Act. Yet, one of the basic principles of
that Act is that the Federal government should be neutral; it
should provide neither an incentive nor disincentive to
contracting. Yet, Title IV-A violates that principle. For

‘ this reason, we are requesting, as an alternative to our
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tailored amendment, that Title IV-A be amended to make all
BIA-funded students eligible regardless of the kind of school
they attend. Since BIA students compose only 102 of the total
Indian student population, the proposed amendment will not have
a major fimancial impact. Even if no {ianding is provided, it
would only cause existing grantee: :o suffer a 10% reduction in
their grents. We believe this is manageable, particularly
since the present situation violates basic seli-datermination
principles.

‘Thank you for this opportunity to present this

testimony.
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Proposed Bill Language
Providing Title IV-A Funds to Cooperative Schools

Section 241bb(a)(1) is amended by changing the last
period to a semicolon and then adding the fullowing langquage:

"Provided that, in making such determinations for
cooperative schools, as that term i§ defined belcw, the
Secretary shall count*axl Indian children attending the school,
including those children whose costs are~paid for by the Bureau
of Indian Affairs. A cooperative school is one that is
operated jointly by the BIA and the LEA, has a jo{nt BIA/LER
school board, and in which students being provided a free
public education by the local educational agency and students

whose costs are paid for by the Bureau of Indian share the same

teachers and attend common classes.

Aruitoxt provided by Eic:
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Proposed Bill Language

8chool or Students at Other Schools
Whose Tuition is Paid by the Bureau of Indian Affairs

Amend Section 241bb-1 by adding the following

subsections: " .

A
FA

SHRAEE

P

oA Providing Title IV-A Funds to Bureau of Indian Affairs A

(2) Notwithstanding any otke=- provision of law, any

school operated by the Bureau of Indian Affairs,

H

either individually or in cooperation with a

A

local educatioral agency shall be considered a
. local educational agency for purposes of Section

241bb(a).
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. CHEYENNE-EAGLE BUTTE SCHOOL N

- CUOPERATIVE SCHOO) AGRBEMENT
- Tthia agreeaent entered into the 9th __ dey of March ____ maeewe 1987, hetween
- the Sureau Indiam Affeirs, Cheycnne River Agency Sducetion Office, Cheyennc-
i Ragle Butte 95-661 School Board hereinafter referred to as "Agency™ and the
. Kugle Butte Diatrict 20-1, Newey County, South Dakota hereinefter referred
, to as "bDistrict,” as authorized hy 25 U.5.C. 13, in eccordance with 25 U.S.
f;_ C. 296, 25, C.F.R. 31.1-131.3, 33.4 (e) end South Dakota cosplied lews 13-
¥ 15-7.
e
.~ Pursuant to theas provieions, THE PARTIES HERETO BXPRESSLY AGREE TO THE
jv FOLLOWING GENERAL PROVISIONS:
e
S 1. The Agency and the District agree that thia contract and provieionas
A herein ahell conatitute an agreesent for the educetion of hoth the sl-
t. enentary and sacondary achool pupile of the Diatrict and the Agancy in
b which hoth FPederal end Diastrict funde, facilitiea, equipsent and other
§ﬁ' property shall he utilized. B
N 2. Thia ngreement shall he effcctive during the 1987/1988 school yesr,
. heginning July 1, 1987 end ending June 30, 1988.
.
£
N 3. If there is to he a renewsl of thia agrecaent it shall he sgreed upon

hy March 1, precading the achool year to which it ahall apply. If no
agreament cen he reached satiafactory to the partiea herein within

. sixty (60) days efter March 15, no relationship ahall exiat hetuween
said parties.

4. The proviesions of thia sgreesent are conclusivc and define the full
extent of esch parties righte, dutie*® and ohligetiona hereundar. A
materisl violation of eny provision of this sgreement dy either of
the partise ahall give the non-bresching party e right of tarmination
of the rishte and ohligetions conteined harein.

N 5. If « matarisl violation occura, thia coopsrative sgreenent ceunnot he .
terminated until the and of the cooparative agreement pariod. Thiae
would allow hoth parties time to resch a mutusl sgreemant or to rec-
B tify the violation prior to entaring enother cooperative sgroement.

6. Thia agresment is suhject to modificetion hy mutual written consent
to the partise hareto. g

THE PARTIES FURTHER AGREE TO THR FOLLOWING SPRCIAL PROVISIONS:

7. The Agency and Diatrict shell egrees to select the 95-561 School Super-
vieor and the Diatrict Superintendent to serve under the Comhined 95-561
Board and Diatrict Board conducting officiael achool husineas eitting ees
N one Board. The line of suthority and delegated dutiea shall ha e pre-
scribud on the sttached organizetionsl chert. .
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Cooparastive School Agreement 1987/1988
Page =2-

".

The Combined Board shall be rasponsible for achool adminietration
and ahell eatsblieh ell rules end regulationas,_end policieas.

The Combined Board shall direct all expanditurea of funda from what-
ever source, with the exception that each reaspective Board ahall be
responsible for tbe lagal expendituree of funda received by the
respective entity. The 956-561 School Supervisor shall be reaponaible
for Agency legal obligetione. The Dietrict Superintendent shall be
reaponaible for Diatrict legel obligetiona. .
The 85-861 School Supsrviasor shell be reaponaible for the phyaical
nsintenance oparation end up-keap of Agency fecilitiea. The Diatrict
Superintendent shell be reaponaible for Dietrict 20-1 facilitiea.

The Combinad Board shall be rasponaible for sslection, astablialment
and aupervieion of the achool curriculum in a menner that eatiafieas
Title XI of Public Law 95-561, Federal Regulations published in
eccordenca with tbia Lew, end South Dakote codified lawa.

Tha 96-661 School Supervisor/District Supsrintendant sahall ba reapon-
aible for tbe acquiaition, menagement, control end dietribution of
all property materiel end suppliea purchssed from Agency/Diatrict
funde naeded for operation of the achool. They shall experd auch
funde in accordance with the spproved budgeta of each reapective
Bourds.

The Combined Board shell axercise autbority, tbrough the 95-561
School Suparvisor/District Suparintandeni om ell achool ectivitiea
end functions~thet.affact studante. Daily suparvision of ell per-
eonnel in tbe scbool sbell bs axercised by the 95-8661 School Supervi-
sor/Dietrict Superintendent subject to Burseu parsonnel reguletions,
State Lews.aend establiehed Combined Beerd Policies.

. T .a Lt N
Rech entity, Agency aad Dietrict shell, under-en ssteblisbed Combinad
Board Trensportetion Plaes, e responsibla for tbe trensportetion of
atudarie to end from school by Agency end Distyjct vehiclee. Bsch
shall ba reasponsible for their respactive vehicle msintenanca and am-
ployrant of driveras. .

The 95-561 School Supervisor ahall be reaponsiblo for oparation of
the Dormitory end Agancy Dining fecility. The Dietrict Superinten-
dent ehell be responsible for the operetion of the District Dining
facility.

Realth Sarvices sball be procured from the eppropriete sourcas:
School Nurse, Indien Reelth Servic. end other aources aveilsble to
the Dietrict of Agency.

Adminietrstion of ell extre-curriculer activitiea; athletice or
epecinl activitiea ahall be undar the direct superviaion of the
Asaiatent Principels or ss delegeted to the Activities Director.
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Cooperative School Agrsesent 1987/1988

Page -3-

10.

11.

Cosching duties shsll be considered duties beyond the scope of
the Agency or Dietrict eeployees reguler tesching contrsct.

The Students Righte & Responsibilities Code shell coeply with all
epplicable laws.

). Student explueion shall be by euthority of the Coebined Bosrd.
» Chenges in the Student Righte end Reeponsibilities Code shell
be by epprovel of the Cosbines Bosrd. Students records will be
kept in sccordence with Title 45, Subtitle A, Part 99, "Privacy
Nighte of Parents end Students,” as published in the Federsl
Regiater, Vol. 41, No. 118. Thursdey, June 17, 1976.

. The Combined Boerd shell eit ss one Bosrd to review and spprove sll cer-

tified parsonnel end coechee. The Combined Bosrd shell sit as one Boerd
to review the Agency/Dietrict budgets. Legel eetters of each entity
shall be approved hy the respective Board, or ee delegeted to the 95-561
School Supervisor/Dietrict Supsrintendent.

The Coshinaed Boerd eshell = at the time and plece to be get by the Com~
binad Boerd. All Boerd mesbers may teke pert iz discuseion of ell boerd
businese, but voting on District hills, District personnel action end
expenditures shall he voted ob only by the District Board mesbers as a
motter of legelity. The 95-561 Board members shell vote when finenciel
or parsonnel matters partein to the Agency school end both Boards eitting
as the Combined Boerd shell vote on sll policy metters. The 95-561
School Supervisor/Dietrict Superintendent shell represant the school when
the Comhined Board ie in seseion end will ettend ell reguler end spaciel
meetings of the Comhined Board.

Policies affecting the etudent body shell be jointly diecuseed end ep-~
proved hy the Combinad Board.

Any end all revenue of the Dietrict’s, ee hudgeted hy the District, efter
deduction of the coet of providing educetionel esrvices for lLeantry end
Ridgeview Schools eshell he erpended by the District Boerd ee epproved
during hudget hearings, on the Cheyanne-Begle Butte School. Any end ell
revenue of the Agency, ae hudgeted hy the Agency, shall be expended hy
the Agency es epproved, in eccordence with Buresu of Indien Affaire
regulations. The 95-561 School Supervisor/District Superintendent shall
meke aveilehle the respactive budgets.

e. The Dietrict funde mentioned herein shell be expended in eccordence
with the eatebliched oparetional plens end hudget of Dietrict 20-1.

b. The Agency's ISBP funds mentioned herein shell be expended in eccor-
dence with the established operatione} plens and hudget of the 95-
561 School Board.
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This District/Agency :s cherged with the affirmatire duty of applying for
and making svsilsble for expenditure those funds for which i. may be el -
gible for under State or Fedsral Law. The funds so obtained shall be
considered by the Combinad Board in estsblishing iae amount of each rs-
spective oparsting budgets. all furds obtained from said source shall be
sxpended for school operations during the school ‘erm for which they were
sought. In ths evart, s surplus exiats at the end of the saclicol term,
the surplus shall be idantified, reported snd obligatad in sccordsance
with spplicable law. Applicationa for fundz obtained throughout the
District/Agancy achool shall be preientad to the Combined Bosrd for re-
viaw, comments and racommendations.

Upon ths raceipt of sny documents ftom State and Fsdersl sourcas spprov-
ing or disapproving finsncisl sssistance in the form of contracts, grants
or other funding, seid informstion shali be presented to the Combined
Board as an assistance in totel achool planning and budgeting.

Ths monthly fir ncial reports of the District/Agsnc will ba made avail=~
sble to the Co.uined Bosrd by the respective representstive.

No distincti-n shall be made between Indian &n¢ pon-lndian studsats in
the rscaipt of . “arsl sducstionsl services st the Cheyenne-Eagle Butte
School, provided howaver, that nothing in this sgreement shall be in any
wasy proclude proviasicns of tpecific programs to Indisn or non-Indisn
children in sccordancs with tribsl, staste or federa) isw.

No distinction shiall be made betwean employeea of the Agency and the
District in sny mastter pertsining to employment st the Cheyenne-Ragle
Butte School with ths provisiona that any law psrtaining to Indisn pre-
farancs shall be givan full force snd sffact.

0fficis] reprassniatives of the Division of Elamsuatary end Secondary
fducation of tha State of Scuth Dakotm, CRST Council Members, asnd the
Burmau of Indian Affmirs shsll be psrmittsd to visit the school mt any
tims for obsorvmtion, consultstion or avalustion.

The Ay ncy/District shall furnish records mnd repo;é. a8 it is neceas~ary
to ansble the mforementiocred reprasentstives to evaluate the education

programs.

No alectad official or employees of the Stata/Federsl government shall
ba sdmitted to sny sheve or part in Any contract msde herssfter or de-
rive sny monstary benafitas therefrom,

Educationm] personnal, eithar Agency or District shall be given priority
considerstion in houring ssaignments by Agency or Distriat.

All minutes of the District/Agency will be made aveilsble to the Com-
bined Bosrd by the respective repres=ntutive.
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18. The 95-561 School Supervisor end District Superintendent are hereby

delegated discretionsry authority to act in the best interests of the
Combined School Board in the event that mejor matters pertsining to
the ovcrall aperation of the Cheyenne-Eagle “utte School erime and the
Cosbined doard is unsble to meet to sddress the issue providing that
prior to implescnting this discretionsry suthority both the 95-3561
School Supervisor snd District Superintendent have discussed, concurrs«d

A erd documinted the course of sction to be tnken. The 95-56. School

o Supervisor wiad District Superintendent will report to the Combined

- Boa'd at tlie next regular meeting any sction(s) they have taken under
the terms of the discretionary authority provision.
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TESTINONY OF TOHONO O’ODHAM MATION CHAIRNAN
ENOS 3. FRANC1SCO. JR. BEFORE THE SENATE SELECT COMMITTEE
ON INDIAN AFFAIRS REGARDING THE INDIAN

EDUCATION AMENDMENT® OF 1987

WASHINGTON. D.C., SEPTENBER 29, 1987

My neas ia Enoa J. Frencimco, Jr end I ea epesking to you ee the Cheiraen of
the Tohono 0’odhea Netion.

I want firet to express the desp apprecistion of the Tohono 0’odhea people for
the work thet this Comaittes snd ita staff heve done in preparing the Indisn educetion
sasndaents. Your effort laya the foundstion for better federal schoole and s better
future for Tohono 0’odhea children.

T. BACKGROUND

T

PR

On the Tohono 0’odhea resarvtion. thers sre presantly four federsl schoole enrolling

e totel of epproxisstely 1.052 etudents. All of the schoole &re opersted directly

- by the BIA under the office of the Agency Super: .tendent for Educetion in the town
of Sells, slthough eince 1983 the officisl policy of the Xetion hes been to plece
the schoole under ® 638 contrect systea. Santa Rose Rench School. Sante Rosa Boarding
School, end San Siao:n School serve gredes kindergerten through 8 gnd heve approxiasts
enrollaente of 122, 358. end 320 respectively. The fourth school is the new Tohono
0’odhea High School. which is sdjscent to the San Siaoin slemsntary aite end hes
e current enrollaent of epproxiastely 232.

o

g PEAT

Thess echoole ssrve the aost remote resches of our ressrvetion end lie gensrelly
outeids the sarvice eree of the Tohono 0’odhea Nation’a public school diatrict. The
school sites ars separated from sech other snd froa the office of the Agency Superip-
tendent for Education by en sverege distence of over 60 ailea.

I1. THE S. 1645 SELF-DETERNINATION GRANT

I went to aske it clear thet people sre working herd in our BIA schools end
sone iaportent progresa is being aede.

‘. But the blunt reslity ie thet thers is po hope of heving the effective school

N organizetions thet we ere entitled to so long es the schools are edminietered directly

X by the BIA and their funding ie held et current depressed levele. Whet it boila down
to is thet Assistant Secrstery Sviasmer wee right leat year when he seid t! *% the
BIA buresucrecy end ite restzictive rules end reguletions prevent the schoole froa
using effectively their resources.

It is for this reeson that sy office. following the 0’odhea Comprehensive Educetion
Plen, supports etrongly the self-¢itersinetion grent proposal in 3. 1645. We’ve Zot
to eliainets the federel bureaucrecy froa the schoole end the self-deteraination
grent will do this aore eppropristely then the P.L. 93-638 contrect systes.

1 ea concerned, however. thet in ite present fora the self-determinetion grent
proposal will not ensble the Tohono 0’odhea to iaplement e echool orgenizetion concept




2

which we heve developed ovar the lest two yeurs and for which we now ases to have

consensue in tribal governaent. I’a referring to the concept of 8 “unified tribel

school eystea™ in which the four Tohono (’odhea school sites end the office of the

A y Super d {or E sre funded undsr @ contrect or §rant srrangsasnt. An
orgcnluuon chert that shove the outline of the ides fe included with this testiaony

ee sn exhibit. I°11 be referring to the chert in the rest of ay remerke.

-

As shovn in the chert. the freaevork we heve in eind follove clossly the pattorn
of the aetete public school eystem. In the stete systse., REGULATION of tha schoole
is sccomplished hy the stete legislative process opersting through the Arizons Departaent
of Educetion, end OPERATION of the achoole is carried out by locally controlled.
independent school districts. Our proposed framework amsinteins thie distirction by
giving regulstory responeibility to tribel governaent while essigning the role of
operating ths four school sites to @ non-profit school corporstion.

In our thinking, REGULATION involves sstablishing genarsl policiss and stenderde
and enforcing them in the school system. Iaplicit in thie concept is the notion thet
the proper rols ~f tribal governaent is to stiaulste school iaprovesment end provide
accountebility. Exeaples of tribsl reguletory functions include @ tribel sccredit-
stion eystem. critarie for finencisl 9 and per: 1 evalustion end compen-
sstion systems, genarsl curriculua .end inetructional progres stendards. end rules
for the open conduct of school board end school site council seetings.

OPERATIOI assns ell aectivitise necessary for the dey to dey functioning of the
schoole. Hiring, eteff perforasnce evelustions. curriculus devalopsent., sccounting,
and purcheeins ere exsaples.

O )

The “unified tribel school systea" sccomplishee e nuaber of iaportant objectives
for the Tohono O‘odiieat

Firet, it pleces responeibility for setting school stenderde end enforcing thea in
ths tribsl governeent. For us. eny other spproach is unfeithful to the concept of
Indian self-detereination.

Second. it provides thet school reguletion end school Operetion will be carried out
by separete entitiss. A fundeasntal probles in the existing Buresu OpeTated systea
ie thet the seas Ontity, led by the office of thes Agency Super d for E on.
is required to regulete end operste the schoole nt the seas tine. Thie is @ priae
ceuse of the stegnetion end uneccounsbilit, thet we see nov.

Third. plecing responeihility for opersting the school systea in e non-profit corporstion
which is independent of tribal 9oV will & afficiency. The school Corporetion
will be able to develop and ing expsrtise appropriste to its purpose
snd will be insuleted froa tribsl politicel influences.

Finelly, our {fresework isplements the principle of “school besed sansgsment.” Both
our own experience end effective achools resesrch show thet the power to improve
educetional OFportuni‘y lies priasrily with the aembers of the school building comamunity,
not with suthoritise (vhether they be the centrsl school sdainistretion or the tribel

S
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governsent) thet sre removed from the school site. Accordingly, our framework would °-
esteblish st sech schoo) building e “Site Council™ to govarn the school in locsl
astters. M :

CE I A A Y .

As ehovn 4n the chert. ons way to set up the unified tribal school systes ie
to ewverd to the Nastion s asester contrect or srent. The mester contract or grant would
theresftar be eplit 4into two parte. The sasller part (by fer) would be kept by the
tribel eov to Pport reguletion of the schoole. The larger part would be

beontrected 9 to the corporstion by the tribel governaent in order to
operete the echool sites and the centrel adainistretive office. For the Tohono O‘odhem.
this structure aight - but need not - eventuslly evolve into an arranyement im vhich
thers ers two ssparsts contracts or grants, ons for reguletion running fros the BIA
to the tribal governaent, the other for operstion running froe the 3IA to the schoul
corporstion.

- - v LI 1

Hy basic concern with the prop Indian ion deents is that they
do not cleerly suthorize ihe “unified-tribsl school systes” I have described. The
3IA hss elrsedy taken the position thet with respect to the exieting 638 contrecting
options the tribal echool systes ve snvision e not sllowvsbls. We need to sl.ainete
sny doubt in this ares, both with reserd to the gelf-determinstion srent legieletion
snd the pendin® smendmants to P.L. 93-628.

Specificelly. I sek the committee to consider msking it clesr in etatuts thet
for sither the self-determinetion grant or the P.L. 93638 contract:

10 IT 13 ALLOVABLE TO ASSIGN REGULATION OF THE SCHOOLS TO TRIBAL GOVERNNENT
WHILE ASSIGNING OPERATION OF ALL SCHOOL SITES AND A CENTRAL ADNINISTRATIVE OFFICE
TO A TRIBALLY CHARTERED SCHOOL CORPORATION.

2. 1T 13 ALLOVASLE TO INCLUDE THE WHOLE OF THE OFFICE OF THE AGENCY SUPERINTEWDENT
FOR EDUCATION.

3. INDIRECT OR ADNINISTRATIVE COSTS ASSOCIATED WITH BOTH TNE TRIDAL REGULATORY
FUNCTION AND THE AGEWCY EDUCATION FUNCTION WILL B8 CALCULATED AT A REALISTIC LEVEL
AND HAY BE ALLOCATED RESPECTIVELY TO THE TRIDAL GOVERNNENT AXKD THE OPERATING CORPORATION.

IX1. ADDITIONAL COMNENTS RESPECTING S. 1643
SELF-DETERNINATION GRANTS AND OTHER NATTERS

1. Section 207(b) of S. 1643 should be emsnded to sdd tribal governmentsl epprovel
88 8 precondition for the sutosstic renewsl of s sslf-detarainstion grent to 8 tribel
orgenizstion.

2, S. 1649 nskes sense only 4if it succesds in seteblishing truly unrestricted
grants. In order to tep the grast pows. of locel control for school improverent.
ve aust keep Lo @ bars minimus externasl requiresents that iaspair the ability of local
suthoritises to ect directly baesd on their own snslysim of whet sa required in the
circusstances.
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Thers wiil be those who sey thet externsl restrictions sre necesssry for sccount-
sbility. For the Tohono O'odham thers ere ty> saswers to this. Firet, we know fros
: divect experience with Arizone‘s “block grant” systes for public school funding thet
"y freeing the hand of local euthorities peoduces the results that ve went. Second,
L by ita very nature the unified tribel school y ve will establish sccount-

P

ability structures u-_s-.tmn-.nn-.e(.mnimnl:nn;tnmm- Thess local
Y A oy inp d

*

structures will be far sore effective than rom the outsid

o

[0

3y

Based on our experience with Arisona‘s public achool gTent systea, s b

%3'7" of slements sust be present for the grasts to qualify as “unrestrictad.” In the case
R of & unfied tribal wschool systes such as I have descrided for the Tohono O°odhes,
:'«1‘ the grantse should at least be sble tof

P 2 -

N a) Sstablish funds end gub for operstions and 1 spending.

@& b) Esteblish its~ own ‘opereting end 1 budget ¢ te and £y those ¢ t -
A st any time without i review or spprovel. i

¢ €) Budget funds in any amowat to eny line ites within sither the operating or oepital
1 budget wi howt itow o .

‘.: » @) RMebudget funds in sny smownt end at ony tine during the grant period to any line
e iten wit thet the op $ or cepital budg S 1 riview or approvel.
= 8) Nove fuade from the opersting b ot to the cepital budy or vice verss at aay
- tine and in 8oy ssoust. -

b ) To the possible extiat, soqui pital itess, goods, end gervices free
> of fedetul contracting, procuresent, snd personnel levs.

M

§) Cerry over usexpended funds free one srant period to encther without limit or
penalty. U

pre oy

‘T sppreciets very much the effort to imclude sany of thess “unrestricted grant”
foatures in S. 1643, Given the BIA‘S yemonstreted antipethy to local control, nowever,
1 an conoerned thet S. 1643 doss not 90 far enough in protecting ihe self-determinstion
school from external interfersnce. It seeas that every ties the ststutes give us
TooR to ren, the Buresu steps in with rules snd regulations that tis we down. Accord-
ingly, 1 ask the GCommittee to comsider plecing aose additionsl protections i the
v T propossl.

4

at e

. For exesple, Section 204 could define the grant to include the warestricted
:, grant festures I have 1isted hers. This would eliminata any srguasnt that the BIA
8 has isplied authority to paternsliize ths sslf-deternination grant sochool by regulsting

Additionslly. Sectiom 211 acould be sodified to prohibit the BIA fros teking
sny action, imcluding but not limited to the p ion of regulations, which would
have the effect of 1isiting the 1isted “wuulcu% grant™ festuves.

5 Finelly, the second sentence of Section 211 could be sodified to reed as follows: Ip

m_m..mm-..mmu._n..nms..um.m--mm.mmm.m.m.uum
u.m.mnn.n.mnmxm..umxm-mnms.-tmnmm.-mmm.-smdm.
sreivating. wnd suteodive, the Dectetery. -bell oot iseve_tesulsticos.

2. In the preparstion of this testimony we have been unebls to detaraine vhether
the “urified tribel hool systes” or grent should envompass any fuactioas




S

prasently carried out at tha BIA’a Phoenix Area Office. If thias ie the case. sdditional
dstions in the nay be regquired.

4. A aulti-school grentee under the current version of 5. 1643 is restricted
fron diverting sore then 3% of e school’s ISEP anotnne from the school aite. ¥hara
a true nn}tipd tribsl school systes such ss we proposs !, ssteblished, it ie inappropriaste
to plece euch & Testriction in federel statute. Locelly crested checks end belances ;
will be sufficient to protect the interests of individusl schoole in the sulti-school :
eystea. Tiaing the hends of the locel suthorities with the S 1limit asy prevest. the
highest end best use ©0f school rescurces in e-ruxn 4 and def the R
purpose of tne self-deterainetion grent. - . . . .

R - e
S, To evoid any confusion on the point. the provieions of subpsregraph (e) of .
25 U.S.C. Sec. 4%0()) authorizing the Secretsry to perait use of federsl facilities ~
and squipaent by P.L. 93-638 contractees should be ssde Spplicable to self-detersination A
grantses. As presently drefted. 3. 1643 (et Section 209 huuenm thet no. part of
20 4.5.C.- Sec. 430()) spplisa to the ul!-uwnmuoq grent. . ”

6. H.R. 5 contasned @ provieion, =aissing in the Senate version, Tequiring the
Secratary to pay the seli-det ion grant in two installments, one-helf -
before October 1 and one-half before January 1. This proviaion should be restored
to the Senste verasion. 3 cash-flov disruptions are @ virtusl certsinty. without .
it,. .~ - . FECY 2 ] N

Y

7. A provieion allowing wry ont of up to 13% of the grent amqunt for Buresu
operated schoola was @ part of H.R. 5 whan it passed the House on Nay 21 but is now
missing in tha Senste vercion. The carry over provision should be restored. with
e chense to -aske it clesr thet 13x ssy be cerried over esch year without rogard to
the cize of previous carryovers. Further, any doubt chat fund bslances in e self-deter-
minstion grant or contrect .chool lawfully cen be carried over should be alirineted.

8. Section 108 of 8. 1645 (Local Procuresent) should be expended to exespt contracts
with . consultents On_.the ssse teras ss contracts for the scquisition of supplies end
mipnnt.

9, My office Supports the provision of 5. 1645 which would ellow weivar of Indien
pr for edp position 3pRliVSnts 17 Burseu Opersted schools &8 well &s
saployees. . 1,

8. 1645 should. lmnvot. be clerified to allov & tribal governsent to devalop
ite own Indien pref oqui with resp to self-determination grants. This
tribal option ie cu:natly availeble for P. L. 93-638 contracts. Jee. 23 CFR Pt. 271.44.4.

IV. ADEQUACY OF FINANCIAL RESOURCES IN m B1A SYSTEM

- N e -

There is great promise in the Indien eduostion ssendsents we sre considering
todey. but thet promise will be felse unless sometding ies done .to desl with the prcdlen
of ipedequate frnding for the federsl school systes. A comperison with the publio
achool eyates that serves the esetern helf of the Tohono O‘odhan Nation will show
just how big the funding problem ies.
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= The gross salery for a starting tescher in our BIL aystes (8$15,473) is 84,327

e lesa then for s aterting tescher in our public school district ($19.800). And the

i aitustion doesn’t get any better for educstors thet stay in the aystem. A teacher

: at the “top end” of the BIA salery schedule ($24,064) aekes 68,265 lasa than & “top

L and” public school tescher ($32,350). The differences in tha salaries offered school

- adainietrative personnel ara proportionslly ss largs sa for teschers. And thers sra

KN differences of the sams sagnitude in the capital funde that sra aveilsble in tha

- tuo aystems. .

L3 1. Greama-k And Adeq: Funding For Tha

¥ Federal Indien School Systun

N It seens that soon the Greas-Rudasn ceficit control law end its “sutomstic across-
tha-boerd” budget cute will be brousht beck to 1ifa. In ay viev this ia the asost

o sericus long-ters thrsat to tha fedaral Indian schoole.

%" . I reaind the Coamittee thet tha draft of tha originsl Gream-Rudasn lsw contained

R a provision exespting BIA ed from the sutomatic ~the-board budgat cutting

b process in ths sasa senner as Socisl Security, Nediceid, Food Stsaps. AFDC, SSI and

= other selected prosrama are exespted. Just befora Ccreress® finsl vote on the bill

z tvo years a90, h » the 1 wes altered to piace Indisn educstion on the

o chopping block slong with sost other federal prograas.

1 urge thia Comaittee to undertake to place an Indian education exeaption iato N

> any nev Grare-Rudsan lew that say smerge. Ona option ia to exespt BIA Indian education
from» tha autosatic budget cutting process while sisultaneously providing that Indian
education expenditursa do mnot edd to the projected deficit figura that ia used to

* cslculeta chs aacunt by which prograss aubject to the sutomstic cutting process asra

¥ reduced. This_spprosch differs_{rom_the sxistins_exeuptions becouse_it_does_not trensfors

- s3eerted_Jodisn_edvcetion_spending_ inte grester_cuts for_nop-eusapied_prostess.

2. 3. 164% And Adequate Funding For The

. Federal Indian School System - Sslary Differentisls -

h fy 9%iicS olronyiy czupports the intent of Section L14U() of S. 1645 to deal .
with the issue of pudblic school salary cospsrability by asndating salary differan*

* tisls. But the propossl has seversl probl in its P fora.

¢ Eixst. es presently written the propossl sllows only Buresu opersted achoole
v, to sesk salary edjustments. The propossl aust be exp ded to plece contract schoola
2 (end “welf-deterainstion grent™ schools) on en equsl footing. Thia oould be done
" by edding s provision to the ISEP allotsent formula (2% U.S.C. Sec. 2008) directing
- the Assistnt Secretery to eward an incresent in the oontrect or grant school’s ISEP .
o allotaent in the semse manner that the proposed Section 1140(C) directs his to avard
. post differentiala for Buresu opersted school saployees.

‘ Je0ongd. tha proposal aust epecify what the public achool cosperisoe group will
be. Unless criterie for selecting tha cowperison group are stated precisaly in the
atatute, the Assiatent Secretary could force insppropriste cosperisons and defeat
the purposa of the cospersbility initiative. (e option ia to apecify that s school
bosrd requesting a differentisl asy, in sddition to other choices which r3y be aveilebla.

4‘%,:’ Full Text Provided by ERIC I ., - ) ‘.éz‘;‘
o TR N, - < >
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:. uss for comparison public school salary levels which excesd 8 given percentege., say
seventy-five per cent., of ell public school sslery levels in the stets.

Comparison with the upper querter of public schocle will sssurs thet BIA selarise
ars compatitive opn__g__8istevide_Desis. Thie. in turn, will ellow the school to drew
from @ widar pool of epplicante and give it the resources to retein good teschers
who sight otherwise lesve the isoleted reservetion s.te in favor of en urben center.

; for parison vith the upper quarter of public schools is thet

- the :uu of Arizona hes, after being sued sevarel yesrs ego by the Indien public
schools, recognized thet extre funds are needed tecsuse of the extrs cost factors

w in Indien educetion. The extrs funds ere provided through the "23% Indien edd-on”
in the federsl ispact g1d progras end guthorized for expenditure by wey of s specisl
excoption to the stete’s school district expenditure limitation for Indien schools. Thess
extre funds heve tended to incresss Indisn public school sslariss in Arizons end
sre one reason for the BlA/public selery differentiel 1 have described for the Tohono
0’odhaz. Unless ths pmethodologsy for edjusting BIA raleries ellowe for the Ipndisn

: public school selary structures in this stete (elong with sslery structures in non-Indien

% — districts which. beceuse of fevorsble circusstances, &r8 sble to fund higher per

> pup1l spending). the federsl schools will never have enough rescurces to do the job.’

E Ibixgd. the emount of the selery sdjustaent should not be lisited to 25x of the
% uuuw buo conpensation (25 USC Sec. 2011(h>(3)) but should instead be the emount
fo p perity with the comparison group. 1f the 25% lisit were

. .ppucnbu. for exempla., thers would atill be for “top end” teschers ® difference
of $2,270 between the BIA and the Indisn Ossis public school serving the Tohono O‘odhanm. ,

s fovrth. unless othervise requested by the school bosrd. the Assistant Jecre.sry -
should be prohibited from discontinuing or decressing e sslery sdjustaent until eftar

one full aschool year {following the gchool yeer in which the adjustment ie Fiven.

As pressntly drefted S. 1645 aellows the discontinuance or decresss to take effect

“st the beginning of & school yser.” [Jeg. Sec. 1140C (b)(2)). Under this provision

8 school’s steff could lsave for the with en tion of receiving in the

coaing yesr en upwerdly sdjyusted sslery end return in tho fall to find thet the edjustaent

hed been sliminsted. .

3. S. 1645 And Adequate Funding For The
-~ Federal Indien School System - Peraonnel Cospensation
Comparsbility Study

4 The compensstion cosparability ctudy celled for in Section 1140(C) of the Sensta
propossal is isportant and long ovardus. Ny office. however. has three conccrne with
the proposad lengusje.

=
I0SRRIORTANLe_COMDATINONE. As presently written. the p 1 tes tvo benchssrke
for comparing BIA selaries. Ssleries in pudlic ochoou “nsarset the Buresu funded
. schools” ars one benchasrk., “state svarsgs sslariss” ere the othar. These beachsarke
will mislead. It is felss to sssuse that @ coupsrison school’s salery structure will
take into eccount the extre cost fectors unique to Indian educetion sisply beceuss -

it is located “nserest” the BIA school. By the game token., “state svarege sclaries”
will feil to reflect the rssl funding needs of Indisn education becsuse the Indien
circusetances ere not “sversge.”
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Ths astetuts should aspecify e CORperison group that is truly representative of

» funding req:irements of schools serving Indien children. As vss the case with

c40  salsry differentisl proposal previously discussed, one option ts to require thst

the comparedility study use for comparison public school selery levels which exceed

e siven percentage, say ssventy-five per cont, of sll public school salery levels
in the state.

TCURe. 100 DIKTO¥. As presently conceived, the propossd study will compare compen-
setion only for the BIA posttions that currently exiet. There ie e larger questicn,
hovever. which must be edd To what extent ara the oversll opereting rescurces
of the BIA funded system equivelant to the oversll opersting resources of the public
school systea?

To enswer this ques*ion, the etudy should exazine whether positions considered
necessary in the public school systes sre missing sltogether from the BIA schools
dus to lack of funds. For exasple, the Indien Oasts public school dietrict hee snough
spending cepecity to fund the folloving positions. none of which te found tn our
BIA &chool eystes aven though student snrollsent in the tvo systems ie elmost exectly
the seze: Asststent Superintendent/Curriculus Coordinetor, Bilinguel Rducation Coord-
tnstor, s professtonel Sueinsss Nansger (mansgemtnt inforastion officer). and e fantly~
coamunity reletione officer. The public schocl eystea glso has subetantielly sore
oounselor and clessroom eide positions and @ significantly larger prograa of in-service
training end developaent for the profesaional steff. Finslly. the public school fs
sble to provide more comprehsneive instructionel support functions. such ee trensportation
for sfter school activities and field tripe.

Perfvreance. _Besed__Compsnsaticp. The Section 1140(C) study should be expanded
to includs an anelyeis of the cost and fessibility of tmplementing, for beth tnstructional
end administrative personnel. true psrioraence based compensation systess in Buresu
opereted end Buresu funded schools. Many etetex, including Arizona., are implensnting
“carser ladder” and other psrformsnce based cospensstion systems efter having determined
thet <chey are necessary to echieve the objective of educationsl excellence. (3ae,
#:9:, Ariz. Rev. Stets. 15-513.)

My office strongly eupports the Arizons cerssr lsdder initietive end belisves
sonsthing 1ike it ghould become e pert of the federel Indien school syetan. ¥e need
to recognize thst the extetins federel merit systss te insdequste for schoole because
the merit incresses are @) too emall. D) blanded with sutomstic step incressss which
are given without regard to merit, end c) not tied to specific espects of the school
operation, such 88 “sentor™ or “lesd” tescher proyrsss, thet will iaprove gnstructionsl
outcones. Establishing true perforrance bassd coapensstion will require e reveaping
of the p 1 Y in B opersted schoole and, for both Burocau cperated
and Bureau funded schools, sore money.

4. 5. 1645 And Adequate Funding For The
Federel Indian Xchool Syetem - Conettuctson, Renovatton
end Equipment

The comparsbility study called for in Saction 1140(C) of the Senate propossl
ehould be expanded to consider disperities between the BIA and public school systens
with respect to cepitsl outlsy funding.

FullToxt Provided by ERIC.
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In sddition %o the ususl capitsl outlsy concerns such s building construction.

textbooks. or busses end vens, the study should consider the relative avsilsbility
of funds for technologies which will incrosse school effect 4 t

P Y
for sdainistretions clsssroom esnagement and instruction, intsrective video and satellits

links for resote instruction, dictation ond photocopying sachines. etc.).

As wes the cese with the compai 1ity study pertaining to funds for operations.
the reviev of capitsl outley comp.cubilit” should coneider public schools having
cepitsl resources in excess Of ¢ givan percentsge. day ssventy-five percent. of sll
public schools in the state.

Additionellys the study should consider options for dealing perasnently with
the chronic shortfell of building construction ond renovation funds in the BIA sys-
tes. This i® s bedrock issue for the faderal Indasn schoole end its solution will
require us to bresk with old petterns. One possibality. by wey of exesple only. ie
to eaulete the progres under which the United Stotss Departaent of Educstion underwrites
e privstely opsrated College end University Fscility Loan Trust. The trust sells
long-tera bonds on ths public sarket: the bonds ere secured by the federsl undervriting:
the procesds of the ssle ere used to construct fecilities for univarsities.

The College snd University Fscality Losn Trust’s latest bond issue on Septesber
23 was for $126,995,000.

a8

On behalf of ths Tohono 0’odhas pscples I thank ths Commattes for this opportunity
to testafy.

END

|
|
|
i
|
l
|
|




187

S. 1645
THE INDIAN EDUCATION AMENDMENTS ACT OF 1987
A STATEMENT OF THE NAVAJO NATION

Prepared fur Submissiun to:
Senate Select Committee on Indian Affairs
September 29, 1987

This statement has been developed by the Navajo Nation in
8reparation for the hearing being conducted by the Senate Select
ommittee on Indian Affairs on S, 1645, The Indian Amendments Act
of 1987. The pusitions taken in this statement ‘were develouped
after extensive cunsultation and analysis with represuntatives of
the guverning boards of BIA and tribally countrolled Navajo schoouls
in the Navajo Nation. Thus, while the pusition represented -is
that of the Navajo Natiun, expressed by the Navajo Tribal
Guvernment, it represents a develuping concensus among Navajo
educators and guvernmental leaders cuncerning the apprupriate path
which BIA funded educativn should take if it is to more
effectively serve the Navajo peovple and all Indian people.

S, 1645, and its companion legislatiun in the House <
Represen:atives, H.R. S, Title VIII, represent a Congressionas
response to persistent problems which exist within the BIA funded
schoul system. The Navajo Nation has been addressing these
problems for many years, working with representatives of our BIA
schoul buards and contract school boards tou vbtain the commitment,
services and involvement which we need within our BIA funded
schools. Tugether we have sovught adequate fiscal support, sound
academic programs, respunsiveness to the special programmatic
needs of our children, prugram stability, adequate faciitities and
respect for tribal education laws and pulicies. In particular, we
have scught a committment from the Bureau of Indian Affairs and
its office uf Indian Educatiun Programs to work with the Tribe and
local schunl boards in develupilng an apprupriate system of
education for cur children.

In these efforts to work with the Bureau of Indian Affairs
and the Office of Indian Educatioun Prugrams we have frequently
been frustrated by the unwillingness to make a cummittment to
improve these schouls, or even to countinue tu uvperate them. We
have encountered inequities in funding, failures of facilities
maintenance, inability to incorporate tribal concerns intc the
academic program, decisiouns made without our involvement,
excessive bureaucratic requirements and inadequate administrative
suppor As a cunsequence we, and other Indian tribes and
educaliun organizations have lovked to the Cungress in this year
when many education laws are underguing a comprehensive
reauthurization, to provide us with the legislative support which
ve need to make the gual of Indian countrol of Indian education a

o 199




188

S. 1645, Indian Education Amendments Act of 1987
Comments of Navajo Nation
Page 2

reality.

It is clear from reading both S. 1645 and H.R. 5 that
Congress has heard us and that substantial reforms are now
possible in the BIA funded education system. We applaud Senator
DeCuncini and the Senate Select Committee on Indian Affairs for
addressing in such detail and with such cunsideration the needs of
BIA schouls and vibally controlled schools. We alsu applaud the
éfforts which hav. been made by the authorizing committees both in
the Senate and the House of Representatives to involve tribes and

. Indian organizations in the develoupment of this legislation.

ERIC

Aruitoxt provided by Eic:

- In reviewing the prupused legislatioun with vur local BIA and
contract schoul associations, the Navajo Nation has been guided by
certain general councerns and principles:

1.  We have svught a firm commitment tu the continuation
of the BIA funded school system as an ongoing part of the trust
responsibility of the government of the United States toward
Indian nations and Indian people.

2. We have scught a commitment from the BIA and from
the Coungress to provide a high quality, culturally appropriate
education in these schools.

3. We have sough% to assure that Indian Tribes exercise
the greatest Eossible oversight and authority over the conduct of
edupation in the BIA funded schouls serving tribal members.

4. We have sought to assure that the prouvision of
educational services does not favor BIA ovperated schouls over
tribally controlled schouls or tribally controlled schools over
BIA schools, but allows Indian tribes to look to either kind of
schuol to meet the needs of the Tribe’'s children, as the Tribe may
determine must appropriate.

S. We have sought to eliminate unnecessary red tape in
the operation of tribally contrulled schools while assuring that
these schuuls are accountable to the tribes and children they
serve.

6. We have sought the establishment of a meaningful
right of congsultation in !ndian nations and organizations, under
such guidelines and requirements as will assure both the fact and
the effectiveness of our participation in develuping the future
direction of BIA funded education.

The propused Senate Bill, S. 1645, addresses these
concerns on many levels. In moust cases, we have supported the
basic design of the legislation and much of the specific language.
Wa have, however, developed some suggestions fur improving the
legislation to conform more fully with the guiding principles
stated above.

Y
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We believe that the prucess of review we have undertakern, and
the level of involvement from our local schoul board
representatives which we have obtained has produced a number of
concrete suggestions for strengthening this legislation. This is
particularly "so in the areas of parity between BIA and tribally
controlled schouls in regard tu new starts and expansions,
provision for administrative cousts for tribally cuntrolled
schouls, accountability of tribally controlled schools, and,
especially, in the area of tribal guvernance and oversight of
education in BIA and tribally controlled schouls.

We support the provisions of S. 1645 which prevent the
Secretary of Interior from clousing, consclidating, curtailing or
transfering any existing or authurized BIA funded school with cut
the approval of the tribes invoulved or the specific authorization
of the Cungress. A specific statement such as this is essential
tu attract qualified career-minded teachers and administrators
into  the: BIA funded schoul system, and to reassure local
communities and the parents of students in these schools.,

We support for the moust part the provisions of the Bill which

secure key BIA education regulatiuns from amendment our repeal for
the present time. We du, however, recommend that the regulatiouns
in 25 CFR part 40 not be included in this general prohibition.
The Navaju Nation has recently expended cunsiderable effort
reviewing the propoused BIA higher education financial assistance
regulations. With other-tribes and Indian organizatiouns, we have
raised certain objections to these regulations. We do feel,
however, that we have propused sume workable corrective language
for those regulatiuns and that, regardless of what happens with
the current propused regulations, some amendment of the existing
regulations is essential if BIA scholarship funds are to serve the
students who moust need them. Reyund this, we dou support the
freeze on other key BIA regul _icus, particularly the poulicy
regulations, as an appropriate means of "buying time” whiie BIA
conformance to the new consultation requirements is te3ted uver
the cuming year.

We support stong and explicit requirements for BIA
consultation with Indian tribes and organizations, We have,
however propused new language to simplify the formal consultation
process and to make specific provision for BIA consultatiovn with
Individual tribes and tribal organizatiouns in regard tu matters
which affect their schools.

We do support - provisions to upgrade salaries of education
ersonnel in BIA funded schouls and to study the degree of parity
etween salaries in BIA and public schuols.

We support statutoty language providing for new schoul starts
and program expansiuns., We have prupused, huwever, new language
incurpurating both the general provisiouns in Title I on new starts
and expansions and the language in Title II on starting or

lC9oo—se-7 192 o
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expancing tribally controlled schools. We have then made this
langi.age equally applicable tu reguests to start or expand BIA
sct ,uls and requests for new or expanded tribally control schoois.
Oux rativnale is that Indian tribes themselves should determine
whether their unmet needs can best be served through a tribally
controlled school or a BIA schoul. They should not be compelled
to seek new services through starting or expanding a tribally
controlled schoul simply because the law on starting new tribally
controlled schools is So much more favorable than the procedures
for starting new BIA schouls.

We suppurt the basic framework pruviding intergovernmental
3rants for tribally contcolled schools. We have, houwever,
eveloped a number of concrete suggestions for making the newly
propused grant system moure accountable and for expressing in
unmistakeable terms the legitimacy of tribal government oversight
of tribally controlled schools under this system. We suppurt a
statutory formula for administrative costs for tribally controlled
schools., Huwever, we have rejected provisions which H.R. S
contained which could have impaired ISEP funding to BIA schools in
order to pay for administrative cousts. We alsu suppourt amendments
to the formula in H.R. S5 which we believe will make it more
workable and financially manageable.

We support the cuncept of continuing authorization for
tribally controlled schouls. Houwever, we have suggested language
to strengthen and clarify the requirements of "satisfactory
performance” by a tribally controlled school. We have alsc
propused language to make clear that the tribe authourizing a
tribally controlled schoul has continuing jurisdiction to review,
evaluate and reconsider its authorization for a tribally
controlled schoul and to subject tribally contrulled schools to

the requirements of tribal laws, including education laws and
standards,

A particularly important amendment which we have
developed would make it possible for a tribal government tou seek
an intergovernmental grant to vperate as a tribal education agency
comparable to a state educatioun agency in regard to BIA funded
schools  gerving the tribe. This would be accomplished by
operating under grant Agency educatiun functions and thuse Area
and other BIA education functiuns above the lucal school level
which are comparable tu the functiuns performed by a state
education agency, In cunnection with this prupused amendment, wa
alsu recommend that language frum H.R. S setting aside funds under
Title IV, Part B for the develoupment and impruvement of tribal
departments of education be incorporated intu S. 1645. The ritle
IV funding would be essential to assist tribal governments in
planning for and setting up the tribal education agency structure

and programs which would then be operated under the
interguvernmental grant.

Indian  tribal governments must be botn authorized and
expected to take the lead in improving the quality and relevance
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of education in the 3IA funded schooul system. This was, we
realize, part of the rativnale behind the Assistant Secretary of
Interior's initiative tu transfer control of BIA schools to
tribes. Houwever, the Assistant Secretary's initiatve, rather than
EMPOWERING tribal governments, attempted tu DICTATE tu them the
natuxe of their involvemeat with and oversight of BIA funded
education. The Assistant Secretary sought tu absoulve the federal
overnment of its trust responsibility in regard tou education of

ndian children, tu "get out of the busginess" of education.
Tribal * governments were told that if they were not immediately
prepared to take on the full guvernance uf the BIA schoouls serving
their children, thouse schoouls would slip cut from their control
altogether and be uperated by states our third parties.

What the Navajo Nation is proposing in its coumments and
amendments tou S. 1645 i{s l:gislation which supports and empowers
tribal governments to take the lead rule in directing the couurse
of BIA funded education within their nations without coercing
tribes intcu accepting une predetermined moudel for performing this
role. We propouse entrusting to tribal governing boudies and to
tribal laws the primary decision regarding the extent tu which the
tribe will exercise oversight and governance over BIA funded
edvcation. Thus, we seek federal legislatioun which is permissive
of aad supportive of tribal education initiatives. At the same
time, we prupuse language mandating the countinued legal and trust
respongibility of the Bureau of Indian Affairs in regard tou Indian
education. We seek to assure that no Indian tribe or local
school board will be penalized for holding the Bureau to its
responsibility to directZly pruvide a high quality, culturally
relevant education to Indian children who seek such services from
the Bureau. .

S. 1645 and H.R. 5, Title VIII alsu address certain areas of
concern in 1Indian education other than the funding and uperation
of BIA and tribally countrulled schouuls. We have alsu analyzed and
develcped specific recummendations regarding these sections.

As stated above, we recommend that the language of H.R. 5
regarding the reservation of funds wunder Title IV, Part B for
develupment and impruvement of tribal departments of educatioun be
incorpoiated into S. 1645. We aake this recummendation in order
to provide the resources tu tribal gouvernments to research, plan
for and enhance their assumption of the role of tribal education
agency.

We do NOT recommend incorpourating language from H.R. 5 which
would make determinations of eligibility for Title IV, part A
funding depend on the decision of the parent coummittee and the LEA
aloune. We continue tou be councerned with the dilutiun ¢f scarce
Indian education dcllars through "eligibility criteria” with no
standards. Many students in our public schouls need "special
services" and their needs should be appropriately addressed.
Huwever Title IV is to meet the needs of Indian students, and some
safeguard is needed tu assure that students whu benefit from Title

Q. 184
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IV are truly identifiebla as Indians culturally, genealogically
and triball{. In addition, we recoummend that Title IV, Part A
funds be availsble tu all publically funded schoouls serving Indian
students, inciruding BIA schoouls, and that funding levels be
adjusted to reflect this additiounal pouol of students.

We strongly support the language in S, 1645 creating a
special program for gifted and talented Indian students funded
through Title IV. This represents a lung overdue recougnition that
gifted and talented Indian children are generally overloucvked and
ignored by existing gifted/talented programs. We louck forward to
the develupment of new prugrams and research in this area with the
support of this legisiation,

We do support the provisions of S. 1645 rogarding authorized
expenditures and funding authorizations for Navajo Community
College. Restrictions on expenditure of funds for facilities
repair has led to a continued deterioration of the twou main NCC
campuses. In additioun, the existing funding arrangement has never
met the goal of funding the true level of need at NCC. We would
hope that these prouvisions are adopted by the Senate and
incurpourated into the final legislatiun in cunference.

We support incorpuration of the Native American Indian
Schoouls Act from H.R. 5 into S. 1645. This legislation provides
an avenue for innovation by Indian tribes in the establishment and
operation of new and experimental schouls to meet the needs of the
tribe's students vhich are not adequately addressed by existing
schouls and programs.

We also support incorporation of the specific pruvisions in
Part E of H.R, 5 for Native Hawaiian Education Programs, We axc
pleased tou seu distinctive programs being propused for the Native
Hawaiian population, coupled with specific funding authorizeztions
and appropriations., Both American Indians and Native Hawaiians
have significant and unique educational needs which arse not
currently being adequately addressed. It is unfortunate that in
the ast the federal guvernment's approuach to meeting these needs
has een to set these twu groups up tu compete against eachouther
for access tou inadequate Indian education funds. The recougnition
of Native Hawaiians as a distictive group with a need for their
own supportive educational prugrams and rescurzes is long overdue.

Finally, we are recommending the specific inclusion of
language in S, 1645 supporting the prupused alternative school at
the BIA training facility in Cuntinental Djvide, New Mexicu. This
project, which has the full support of all key elements within the
Navajo tribal gouvernment, has languished on the desk of the
Assistant Secretary of Interior for over 5 years. The prouject is
desperately needed. A recenu survey in Chinle Agency in the
Navajo Nation, conduct.. under the direction of the BIA's Office
of Indian Education Prougrams indicated an alarming drop-out rate
for high school students in that Agency, and by implication, in
the Nevajo Natiun generally, An estimated 55% of the Navajo youth
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' between the ages of 14 and 18 are reported tou be out of school and
without a high srhool diploma.

The Continental Divide alternative high school clearly could
not address the needs of the entire out-of-school population.
is, however, an important pa:t of the total effort which needs to
be made to reach these young People and cffer them an opportunity

to succeed.

We seek specific language

requiring

the BIA to renew its

lease with the U.S. Forest Service for the Ccntinental Divide site

and specific

language

requiring

the BIA

to initiate start up

gtocedures for the operation of the school, including seeking and
dentifying needed start up funds.

Again, we thank the Senate Select Committee for its continued

support for quality Indian education, under the control and
guldance of 1Indian tribes and Indian people. We hope that the
recommendations made in connection with this testimuny will be

utilized to strenghen S. 1645 as a vehicle for meaninful education
reform in the BIA funded system.

ERI
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S. 1645 -- COMMENTS OF NAVAJO NATION
SECTION BY SECTION COMMENTS AND RECOMMENDED AMENDMENTS

This commentary is presented to complement the testimony
submitted by the Navajo Nation to the Senate Select Committee on
Indian Affairs in regard to s. 1645. In this commentary, we
will identify our specific concerns with regard to various
sections within that legislation and will make suggestions for
amendments which would strengthen and clarify the legislation.
We will also compare key provisions of s. 1645 and H.R. 5,
Title VIII and indicate the preference of the Navajo Nation in
the case of inconsistencies between t.e two bills.

TITLE I

Section 102. statucory Authority for Bureau Funded Schools.

This section secures from urilateral BIA  closure,
consolidation or transfer all ex:sting BIA funded schools and
dormitories, all authorized schools and dormitories and any
schools or dormitories which may be established within the BIA
funded system subsequent to the adoption of <the bill. This
section is necessary to give the assurance of continuity to the
BIA funded school system and to secure for Indian tribes and
Indian controlled school boards sufficient control over and input
into school closure, consolidation and transfer decisions.

One suggested change in this section is in regard to Sec.
102(3). This section geems to provide procedures for the
Assistant Secretary to follow in closing, consolidating or
transferring a BIA funded school -- an accuivity which the rest of
the section prohibits him from undertaking. We feel that
affected tribes and school boards should be consulted even in
those cases where the Assistant Secretary is preparing to propose
a school closure, consolidation or transfer to the congress and
should have defined consultation rights in the Assistant
Secretary's carrying out a closure, consolidation or transfer

which Congress has authorized. However the subsection, as
written, creates the impression that there is a loophole to the
prohibitions contained in subsections (1) and (2). We would

suggest the following amendments to this subsection:
"(3) If the Secrecary or any part of the

Department of Interior, or of the Bureau, at
any time, has under consideration or review

proposing to _the Congress or to any affected
Tribe an acticn subject to paragraph (22, or
1S preparing to undertake an action subject to

paragraph (2) at the direction of the Congress
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or at the request of an affected tribal
governing body or bodies, the Secretary shall
promptly report that fact to the affected
tribal governing body or bodies and to local
school board or boardse of the school or
schools involved. .«.."

In addition, we recommend language at the end of this
subsection stating:

"Nothing in this subsection shall be
Interpreted as in any way superceding or
modifying the prohlbitions contained in
subsection (g) (2) of this section.

Section 103. EmergencY And Special Situations.

This section deals with two kinds of apecial situation
which have not been addressed to the satisfaction of Indian
tribes and organizations in the past several years -- unilateral
decisions by the BIA to close a school facility for "safety"
reasons, and the failure of the BIA to provide an effective
avenue for new school starts and programs expansions occurring at
the initiative of a tribe or tribal organization.

a. Emergency school closures for "safety reasons'.

We support the concapt of having the BIA rely upon an
outside building inspector to confirm the opinion of a BIA safety
officer that a particular schcol facility is "unsafe" and must be
closed. We support the creation of a preference for using a
building inspector hired or designated by the affected tribe. At
the same time, we feel that some parts of Section 103 (amending
Section 1121(g), by creating a new section (5)) could crezte the
situation where the S8IA was required to ignore an obvious safety
violqtion on the say-so of an unqualified inspector.

Therefore, we favor the language of H.R. 5, Sec. 8103,
wvhich provides that upon notice given to the involved tribe, the
BIA may utilize an apprcpriate county, state or municipal
building inspector to determine the nresence of an immediate
threat to health a.id safety even if the tribe has designated its
own building inspector. This would not prohinit the tribe from
conducting an inspection of its own. :t would not allow the BIA
to close a facility based solely upon its own "in house"
assessment of the situation. It WOULD permit the BIA to obtain
another OUTSIDE opinion upon which to base its actions if there
is a serious question about the validity of the tribal building

O
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inspector's decision.

We also favor an addition of language to the end of the
proposed subsection (5) (b) of Sectien 1121(g) as follows:

"Provided that nothing under this subsection
shall absolve the Secretary or the Department
from liability under the Federal Tort Claims
Act which might otherwise apply for any loss
Or injury resulting from the ma ntenance of
unsafe conditions in a BIA or other applicable
federal facility".

We also particularly appreciate the addition of a gubsection
(C) to the proposed subsection 1121(g)(5) in s. 1645 which
provides gpecific timelines within which the Secretary must make
provision to reopen a gchool temporarily closed because of an
"unsafe” condition. We would urge that this language be retained
in the senate bill and in conference.

b. Provisions for new. school starts and  program

expansions.

A new subsection (6) is also proposed for Section 1121(g) .
This new subsection would require the Secretary to prescribe by
regulation for new school starts and program expansions. While
we do not object to this section as tuch, we are concerned that
within Title IX of S. 1645 there are far more liberal provisions
which spell out the procedures through whizh tribally controlled
schools may be expanded or new tribally controlled schools may be
established. fThisg unintentionally creates a bias in favor of
tribally controlled schools rather than BIA schools in any new
school start or program expansion.

We believe that a tribe should be able to determine for
itself whether its new program needs can most effectively be

* addressed through a new BIA school or a new triballv controlled

school or through the expansion of programs in an existing BIA
school or tribally controlled school. For this reason, we have
proposed new language to replace the proposed amendments to
Section 1121(g) (6) in Section 103 of s. 1645, and the proposed
procedvres and criteria in Section 206(b) for applications for
new tribally controlled schools or expansions of tribally
controlled schools to be incorporated into one gection equally
applicable to new starts and expansions of BIA schools, contract
schools and tribally controlled schools. This language is
conthrined in Appendix A to this section-by-section commentary.
We recommend its incorporation into S. 1645.

ERIC
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Section 104. Dormitory criteria.

We recommend that subsection (d)(3) of Section 1122 of the
Education Amendments cf 1978, as proposed in this Section, be
further amended to read as follows:

"(3) By February 1, 1988, the Assistant
Secretary shall submit to the Congress a
report detailing the costs associated with,
and actions necessary for, complete compliance
with the criteria established under this
section, and the costs associated with and
actions necessary for appropriate alternatives

to these criteria. '

The language suggested would allow and encourage .ocal
schools to develop dormitory criteria better adapted to the needs
of their students and the design of their dormitory facilities,
and to have these alternatives included in the Secretary's
report. We feel that the addition is necessary in light of the
complaints of many school of’icials and school board members that
certain of the dormitory criteria do not produce an appropriate
residential environment in the particular facilities and for the
particular students involved at their school.

Section 105. Enactmont of Requlations.

This Section preserves from amendment parts 31, 32, 33, 39,
40, 42, and 43 of Title 25, ccile of Federal Regulations. As
stated in the testimony, we are generally supportive of this
section. We concur in the decision of the Senate not to include
part 36, Academic Standards and Dormitory criteria, in this
prohibition, since we believe that amendment may be advisable of
this part to make it conform better to the wishes of tribes and
local school boards. A great deal of tribal and school input was
ignored in the development of the final version of Part 36.

At the same time, we would urge that Part 40 be deleted from
the prohibitions included in this section. Part 40 deals with
the regulations for post-secondary financial assistance. The BIA
recent!, published notice of intended rulemaking in regard to
this Part. The Navajo Nation has prepared and submitted a
comprelensive commentary on the proposed regulations. While we
have ilentified several deficiencies in the proposal, we have
also found merit in them as wwell. We believe the proposed
regulations should revised in some particulars. It is possible
that an additional comment period on t.ie revised draft shculd be
pernmitted.

200
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We feel, however, that Part 40 is in serious need of an
overhaul, particularly if the scarce resources available for
postsecondary financial assistance to Indian students tarough the
BIA is to be targeted toward the students most in need of such
assistance and most deserving of special consideration from the
Bureau of Indian Affairs. We feel it would be unforcunate if a
process of revising Part 40 in consultation with Indian tribes
and other interested parties was totally prohibited by this law.

Another recommendation in regard to this section is to
provide that it lapse two years after enactment. This will
prevent the evil the section is designed to prevent, hasty
adoption of ill conceived regulations undermining federal Indian
education policy in the waning days of the current
administration. It will assure, however, that after an
appropriate period of restraint the Bureau is permitted to make a
new start in werking with 1Indian tribes and organizations to
improve and refine the regulations governing indian education.
Particularly in light of the provisions of Section 110 regarding
consultation, we would recommend placing a two year limitation on
the prohibitions contained in this section.

We support the inclusion of the language proposed for
Section 1123(c) which specifically provides for waiver of
regulations when the waiver is for the benefit of an Indian.
This language is not included in H.R. 5. It should be included
in the final legislation.

We oppose the inclusion of proposed Section 1123(d). The
changes recommended would prohibit utilization of BIA
postsecondary financial assistance funds for student loans and
would remove the requirement of ‘"one-forth or more deyree of
Indian blood". We believe that the decision of whether or not to
utilize these funds to institute a student 1loan program should
rest with the Indian tribe administering the program.

Likewise we believe the blood guantum requirement is
necessary if these funds are not to be hopelessly diluted by
applicants whose connection with their tribe and their heritage
is tenuous at best. There is little enough of this money as 1t
is. It should be targeted especially toward reservation
populations with a strong tie to and identity with their people.
The blood quantum requirement is one vehicle for focussing this
program on the more traditional, reservation based population.

Section 106. Formula Modificationms.

This section is essentially identical to the provisions of
Sec. 8106 of H.R. 5. We support this section. We are
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particularly pleased to see specific provision made for provision
of residential services on less than a nine-month basis. This
will provide funds for temporary boarding of students who wish to
reside at home while attending school but who must board during
bad weatht. when their homes are inaccessible to the school bus.

Section 107. Administrative costs

This section and its counterpart in H.R. 5, Section 8107,
have undergone extensive scrutiny in our preparation of these
comments. H.R. 5, in Section 8107, provides a statutory formula
for determining administrative costs in support of tribally
controlled schools (whether operated under grants or contracts).
S. 1645 directs the Secretary to develop an administrative cost
formula through regulations.

We support the concept of a statutory formula. The
Secretary and the Bureau have consistently failed to develop an
appropriate formula for administrative costs or indirect costs or
contract support during the more than 10 years since the
Self-Determination Act was enacted and the 9 years since the
adoption of P.L. 95~561. The recent proposal of the Assistant
Secretary to provide a flat rate of 15% to all contracts
regardless of size or need indicates a continued unwillingness on
the part of the Bureau to deal fairly or realistically with the
issue of administrative cost.

The formula proposed in H.R. 5 is so constructed as to
provide the greatest administrative cost rate to the smallest
tribally controlled schools, which clearly need a higher rate if
they are to generate enough administrative costs to operate
effectively. As a school's direct cost budget increases, the
formula decreases jits percentage rate for administrative costs.

This appears to ke a very workable approach to this complex
issue.

Nonetheless there are problems with the administrative cost
formula contained in H.R. 5. By using the average direct cost
budget rather than t¢he median, it gives disproportionate effect
to the budgets of schools at the extreme of the formula, an error
which greatly increases the dollars needed to fund the formula.
In addition, the proposed formula is linked for appropriations
purposes to the Indian student Egualization Program
appropriation. As a result, failure of Congress to appropriate
sufficient funds for the administrative cost formula could reduce
the number of ISEP dcllars per Weighted Student Unit received by
both BIA operated and tribally controlled schools alike. This

could disadvantage BIA operated schools to benefit tribally
controlled schools.
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Staff from Navajo and other tribally controlled schools have
met with representatives of the BIA and with Congressional staff
to refine the original formula to simplify it and to address the
two concerns we have raised above. The result is a new formula
proposal which very clearly identifies the criteria to be used to
determine administrative costs and utilizes the median direct
cost rather than the average direct cost as a benchmark. In
addition, the version of this new formula which the Navajo Nation
favors, separates the administrative cost appropriation from the
ISEP authorization.

We believe that the proposed administrative cost formula
developed as 4 result of these new deliberations retains the
benefits of a clear statutory formula while eliminating the most
serious deficiencies. With this formula it will be possible to
calculate exactly the appropriation which the Secretary of
Interior SHOULD be seeking for administrative costs. This will
make it possible for tribes to advocate for and Congress to
provide full funding for the administrative cost formula.

The administrative cost proposal has two other valuable
features in this regard. one is a phase-in of the new provisions
over a three year period. This will assure that those schools
which have in the past received more in indirect cost funding
than they will realize under the formula will have time in which
to gradually absorb the loss. The other feature is the required
study of administrative costs. This study will allow an
empirical assessment of whether the administrotive cost formula
in fact generates the dollars it should for the administrative
functions of tribally controlled schools.

We have attached the new pProposal for a statutory
administrative cost formula to this commentary as Appendix B. We
urge its incorporation into S. 1645 in place of the current
Section 107.

Section 108. ILocal Procurement.

This section will strengthen the language currently in
Section 1129 of P.L. 95-561, as amended, allowing a certain
amount of local procurement by BIA school personnel without the
necessity of competitive bidding. The Navajo Nation supports
this section. wWe do note that the Bureau is already implementing
a policy consistent with this section through a new BIr:{ release.
We believe, however, particularly 7iven the history of problenms
with obtaining local discretion in procurement procedures, we
believe that there is a need for statutory protection for 1local
procurement discretion.
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Section 109. Cooxdinated Programs.

This section allows tribal governments the flexibility to
develop coordinated service delivery systems betwcen BIA and
public schools. The Navajo Nation supports this section since it
would facilitate various proposals to improve services and make
economies in the Navajo Nation by sharing transporation services
and other appropriate support services between Bl. and public
schools. We would suggest that the references to “BIA schools"
be changed to "BIA funded schools" to clarify that tribally
controlled schools may also be included by a tribe in a
cooperative agreement entered into with a local education agency.
We would also add the phrase "[or/and) the local governing body"
to the phrase "the Secretary [or/and) the Supervisor" where this
phrase appears in proposed subsections (f)(2) and £(3) of Section
1129 of the Education Amendments of 1978.

Section 110. Consultation.

This Section deals with a matter which is critical to the
success of BIA education and to the establishment of Indian
control of Indian education. The BIA should consult with Indian
tribes on all matters affecting the operation or future
development of BIA schools. This is so not only because the 1law
already requires it but because true, effective consultation will
lead to better administration of BIA education. It is a waste of
a valuable resource not to consult with Indian educators and
governmental leaders who are familiar with local educational
needs and conditions.

Yet the Bureau and the Assistant Secretary have consistently
failed to engage in any meaningful consultation with Indian
tribes and Indian organizations. Section 110 attempts to remedy
this situation by establishing a detailed, formal consultation
requirement. We believe that the concept of regular meetings
between the Bureau and Indian tribes and organizations is very
positive. We suspect, however, that even the most dedicated
tribal advocate will have a hard time keeping up with meetings
every three months in different regions of the country.

We are also concerned that these formal meetings must not
relieve the Bureau of the obligation to consult with individual
Indian tribes and organizations regarding BIA plans for their
individual schools and education programs.

Based upon these concerns, Wwe have proposed a new Section
110, addressing both the formal consultation process through
regional meetings and consultation with individual Indian tribes,
school boards and communities. This proposed new Section 110 is
attached to this commentary as Avwendix C. We urge its adoption
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as substitute language for Section 110.

Section 111. Indian Employment Preference.

We have suggested a clarifying amendment to this rection to
replace the exi»ting section:

" At 25 Usc Sec. 2011(£) (1), after
‘respecting an ..' , change ‘employee' to
tapplicant!.®

"At 25 USC Sec. 2011(f) (2)(B), after '...
any local' add 'agency, or area ...'."

Section 112. Personnel Compensation, Recruitment and Retention

We are very supportive of this section. One great
impediment to imprecving the quality of education in the BIA
funded system has been the increasing disparity between salaries
in that systum and in the public school system. There is a real
need to improve salaries in BIA schools. This, together with a
firm commitment to continue the operation of the BIA funded
system will agsist in attracting the kinds of qualified teachers
and administrators who seek to achieve major career goals through
a long term commitment to the teaching profession.

Although we support the provisions allowing a salary
differential to be approved in the case of a BIA school which has
an impaired ability to recruit qualified teachers because of low
salaries, we would point out that this section does not generate
ary additional dollars to the school to pay for the differential.
It is our experience that our BIA schools and contract schools
are in fact often forced to find ways to further reduce the
compensation paid to their teachers and administrators, such as
seasonal furloughs and other measures, because of inadequate
funds. We would hope that some mecans could be found botn for BIA
schools and tribally controlled schools to obtain the resources
necessary to achieve salary parity with public schools when a
sound distribution of the schools' ISEP funds results in salaries
5% or more below state averages.

We would also point out that, while salaries for
teaching staff are often far below salaries of comparable
personnel in the state public school system adjacent to the
reservation, salaries of wage grade employees, under current pay
scales are often unreasonably in excess of the prevailing rate in
the surrounding communities, particularly in the case of

205
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employees who have been with the bureau for a number of years and
enjoyed a number of automatic pay increases. These salaries for
emplcyees with seniority may result in pus drivers who earn more
than teachers, cooks who earn more than the principal. This
situation is also in need of correction.

In addition to the language already included in this
we have developed some proposed amendments to 25 USC

section
0 strengthen this

sec. 2011 whicdh we believe would complement and

section by adding the following new subsections to saction 112:
n(b) Amend 25 UsC Sec. 2011(a) (1) by
including e phrase 'and sub-chapter IV’

aftar the phrase 'after sub-chapter III
'

2011 (h) (1) by numbering

"(c) Amend 25 USC Se.
and by adding

the existing su’-section '(i)"
the following 1 «sw paragraph:

'(ii) The Secretary shall also conduct a wage
survey of comparable positions among the state
school districts located on or adjacent to the
Indian Teservations which have BIA operated
schools and shall develop an initial pay scale

for those positions formerly known as wage

grade which _ - ‘tides for pay which is
comparable to thr uverage pay for comparable

work in the ident “ied state school districts.

Such a survey will then be repeated at five ,
year intervals for the purpose of determining

pay scale adjustments.'"

#(d) Amend 25 USC Sec. 2-11(n) (1) (A) by
adding, after paragraph (iii) the following
new paragraph:

‘iv. any activity performed under the
supervision of education officials and funded
through education.'”

"(e) Amend 25 USC Sec. 2011(e) (1) (C) L,
substituting ‘herefore the following
paragraph:

'Educators employed in Bureau schools shall be
notified by at least April 15 of each Yyear
whether or not their contract will be
renewed.'" . .
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5{ Section 114. Indian Preference.
ik We support inclusion of this section in the legislation. We have
- long advocated the return of Indian control to the Office of
Indian Education. .
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This titls crzates a nav sys'aa for funding tribally
controlled «chcols. A system of (intergovernsental grants is
established which would assume the continuity of tribally
controlled schools unless an intervening event indicated that the
schools werc not satisfactorily maeting .their educational
objectives. This diffars subsiantially from the: current
situation of sechools contracted undex F L 93~638, which must
reapply for .their coptract and obtain a new permission to
continue operations every three ysars.

The Navajo Waticn supports tne essential framework and
corcepts of “this title. Wwe have, however, suggested some
language changes to clarify certain sections, make stronger
provision f£or academic and fiscal accountability. define the
authority of tribal governmonts over "tribally ™ controlled
schools®, and provide for grants to tribes to undertake state
education agency typs functions in regard to the BIA funded
schools searving the tribe.' With these amendssnts , ve can
strongly support this Title. We do, however, consider cartain of
the amendmants absolutely essential to the integrity and
workability of the Title, particularly those strangthening
accountability and defining the authority of tribal governsants.

. Sections 202 and 203. Congressional Findings and peclaration of
Policy. —

We support these two sections. They provide an inportané
statement of the assumptions underlying this Title.

Section 204. Grants Authorized. >

a. Use of the term "grant"®.

This saction creates the basic "grant” system for tribally
controlled gchools. Some concern has arisen about the use of the
word "grant", Under P.L. 93-638 and within the other
departments of the federal government, such as the Department of
Bducation, "grants" signify short-term, discretionary awards of
money to accomplish a purpose of 1limited duration such as
dasvelopment of a plan, establishment of a pilot project, etc.
Thus, the term "grant® is associated with impermanence,
competition among applicants for limited Zunds and discretion in
the funding agency as to whom to fund and how much money to

. . N " N . N
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- prqvide. There is a concern that the mere use of the word

"grant® will insidiously insinuate the current limitations of
federal grants into the process of funding tribally controlled
3 schools.

We understand and share the concern regarding the term
‘ . "grant". A similur concern exists with regard to the ues of the
! . word "contract® under P.L.. 93-638. Self-letermination contracts

1 have Dbeen ’ unreasonably limited and hanstrung by the BIA's
= irigistence on. treating them like othsr federal contracts for
ro. goods and services. The procurament contract model has been
e unreasonably  applied, Ito what is fundamentally an agreement

betveen tvo governments regarding the funding and carrying out of
i essential governmental services to Indian tribes. Under these
e circumstances it is.legitimate to feéar that the term "giant" used
. in ‘regard to the funding of tribally controlled schools may be
‘. . Bimjlarly misconstrued. . B :
We récommend one of two solutions for this situation.
v Either .a substitute for the term "grant", which carries no
. adverse connotations must be employed, oOr the term "grant® xust
] be defined, in this Title i, a way whica unmistakeably
' distinguishes it from other federal grants. If an alternative
3 term is .to be applied, we recoxmend the word "agreement” as a
B substitute for grant. BEven if this term is used, we believe a
. definition is required in this title. :

If the term "grant®" ie to be retaineq, we recommend a
definition similar to the new definition of "self-determination
contract” conteined in the proposed Senate amendments to the self
Deternination Act. Such a definition could read as follows:

"'Grant' as 'uud in this Title means rn

Interqovernmental agreement  entered nto |

pursuant to this Act betwaeen an_ Indian tribe

or . tribal organization and the Secretary of -
Interior for the purpose of assuring that <“he

- tribe Or tribal oxggngzadon has the authority

¢ and Y¥esources to plan, conduct and administer |

the operation of a school- or of educational

prograns and services which are otherwise

provided to Indian tribes and thelr members

pursuant _to federal law. No grant under this

title shall be congtrued as discretionary or

competitive or subJect to the limitatlons on

duratior or authority which apply to grants
under other federal titles."

e
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b. Other considerations in the section.

Subsection {c) of this section is unclear in H.R. 5 and too
limiting in S. 1645. We have discovered that the original
prcposal for this subsection was inaccurately reflected in the
floor amendment to H.R. 5. We believe that there should be an
absolute dollar limit on the moving around of funds generated by
individual school sites, but that a percentage limit of 5% for
moving around funds could be too linmiting in case of combinations
of very small schools. For this reason we recommend replacing
Section 20ifc;} with the following language:

“{c) In the case of a tribe or tribal
organization #hich coperates more than one
school site under a grant, the operator may'
expend up to 10% of the funds granted, or
$400,000, whichever is the lesser amount, at
school sites other than those at or for which
the funds were generated. All funds must be
spent at a school site covered by the grant on
education related activities covered by the
rant."

We would also recommend that the definition of school site
included in subsection (d) of Section 8204 of H.R. 5 be
incorporated into S. 1645 as subsection (d) of Section 204.

€. Grants for tribes to undertake performance of BIA
education programs and functions comparable to those performed by
state education agencies. ]

Title II speaks exclusively to grants for direct operations
of schools. 1In the case of tribal governments, however, there is
another education role which the tribal governments may wish to
undertake in relation to the BIA funded schools which educate
their children. This is the role of "state education agency",
"SEA". The BIA currently plays many roles and performs many
functions at the Agency 1level and above in regard to the
operation of BIA funded schools, which involve the setting of
Agency-wide policy, monitoring of program performance, provision
of technical assistance, administration of flow~through funds,
management of education information and data, oversight of
standardized test administration, etc. These functions taken
together fill much of the role that a state department of
education plays in relationship to local school districts of the
state.

In order to maximize the policy of 1Indian control of
education which is so eloquently restated in the Congressional
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findings and statements of policy in tais Title, the governing
bodies of Indian triktes must be abl: to assume these roles and
exercise this authority in regard to all th: BIA funded schools
serving exclusively or primarily (90% or more) children of that
particular tribe. Tribal governments should not be relegated to
competing with local governing boards for the hands—-on governance
of individual schools or creating a 1ew layer of administration
between the BIA and the BIA funded schools. Tribal governments
should not be required to undertake 1 wholesale =zingle contract
or grant of school operations in order to play the essential
administrative and policy making role in regard to these schools.

For this reason, we recommend the addition of a new
subsection in this section specifically providing for grants to
tribal governments to; assume respcnsibilities and perform
functions comparakle to state educaticn agencies in regard to the
BIA schools which primarily or exclusively serve their children:

"(e) In addition to providing for direct
program operation by tribal governments or by
tribal organizations authorired by the tribal
governing body, grants under this title may,
at the request of the tribal governing body,
be utilized to provide for fribal exercise of
all program management functions (utilizing
all program management po.itions), at the
Agency and Area office 1l.avels and within
related offices of ' the Buceau at any level,
which are appropriate to th2 management and
oversight of the BIA funded schools
exclusively or primarily serving children from
the particular tribe. Grants_ shall be made
under this subsection so _as to enable_the
tribal government to exercise functions and
oversight comparable to & state education
agency over those BIA funded schools which
exclusively serve the tribe, or which generate
90 or more of their enro:lment from members
of the tribe."

Section 205. Grants eliqgibility. ,

This section defines those scheols whichi are eligible tco
receive grants as tribally controlled schools under this Title.
If the recommendation made in r«gard to Section 204 above
regarding grants to tribal governuents to perform SE2A functions
is adopted, there is a need for sose additional language in this
section to distinguish betweec. grants for s<chool operations and
grants for SEA-type management and oversight.
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For this reason, we recommend that subsection (a) of this
section begin as follows: .
"(a) To be eligible for school operations
grants under this title, a tribally controlled
school shall fulfill one of the following
criteria - ... "

In subsection (b) of this section, the reference to Section
206 of the Act should be amended to reflect the reference to the
proposed section to deal with new school starts and program
expansions of both BIA operated schools and tribally controlled
schools.

In addition, current subsection "(c)™ of the section should
be renumbered subsection "(e)" and should be preceded by the
following subsections: '

w(c) Any application for expansion of an
existing tribally controlled school or for
establishment of an existing BIA school as _a
tribally controlled school and expanding its
program which has bean submitted by a tribe or
tribal organization prior to the date_ of
enactment of this Act shall be reviewed under

the requlations and quidelines in effect on
the adate of submission or the prcvisions of
{the section on new starts and program
expansions as contained in Appendix A of this
commentary], at the discretion of the
applicant.

n(d) The tribal governing body of an Indian
tribe shall be eligible to apply for a grant
under Section 204(e) of this Act. In

addition, the Secretary shall provide by -

requlation for applications from consortia of

tribal governments to oversee and managde the !
operation of schools within one area serviny
dEfferent tribes or schools serving more than

one_tribe."

Section 206. Determination of Eligibility.

This Section is in need of amendment to reflect the
authority proposed to be added under Section 204(e) for tribal
grants for state education agency management and oversight
functions in regard to BIA funded schools. It is also in need of
amendment in regard to the new section proposed on new school
starts an program expansions. In addition, other incidental
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clarifications of this section are proposed.

Subsection (@) of this section should be amended to reflect the
addition of grants to tribal governments to perform state
education agency functions:

"(a) (1) within 120 days after receiving a
request submitted by an Indian tribe or tribal
organization for eligibility under subsection
{(b) of section 205, or, in the case of an
Indian tribe, an application under subsection
(d) of section 205, the Secretary shall make
an  initlal determination of whether the
applicant can maintain a tribally controlled
school, or, in the case on an application by a
tribe under subsection 205(d), whether the
applicant can maintain a program of managenent *
and oversight over the identified BIA funded
schools and. programs through a tribal

education agency . ..."

Paragraph (2) of subsection (a) of this section should be
arended to assure that a tribally controlled school will have its
grant become effective by July 1 of the year in which it becomes
effective. This is needed to assure +time to prepare for the
commencement of the school year:

") ... A grant shall become effective
beginning with July 1 of the fiscal year
succeeding the fiscal year in which such
application is made, or at an earlier date, at
the Secretary'’s discretion.”

Subsections (b) and (c) of this section should be
consolidated into the new starts and program expansions section
proposed in Appendix A.to this commentary. A short subsection on
each should be developed to relate new starts and expansions of
tribally controlled schools to the general provision on new
starts and program expansioas:

"(b) _Subsection (g)(6) of Section 103 [
subsection of new gsection on new school starts
and program expansions) shall apply to
recuests by a tribe or tribal organizatlon
seeking a grant for a tribally controlled
schocl program for which funds from the Bureau
of Indian Affairs have not been previously
recelved. In addition to the factors
praescribed by paragraph  (B) of subsection
{g)(6) of section 103 to be considered In

£
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making a determination reqgarding an
application for a new school start the
Secretary shall determine the appropriateness

of _malntalnlng the propoaed new mehanl «s A
tribally controlled schuol ln acvuidance wlth

the criteria prescribed in subsection (a) (1)

of this section. ovided however, that the

timelines prescribed In subsection (g)(6) oY
o Section 103 for considering appiications for
new school starts shall apply to the entire
application-process.

w(c) Subsection (g)(6) (D) of Section 103
I[subSection_of new section ©On new school
. starts and program expansions] shall apply to.
- expansions Of the grade 1levels oOffered or
5 medification .to  the initia residential
services by eligible tribally controlled
schools,  or proposals-for expansion made In
connection with an_application bY a tribal
organization-to operate a BIA school as a
o tr?ballx controlled school under a grant,
- pursuant to this title. Provided that the
v timelines prescribed in subsection (9) (6) (D)

of Section 103 for consideration of requests
for program expansions shall apply to the
entire application process.

Amendment is needed £o subsection (d) of Section 206 to conform
it to the provisions of similar sections proposed for Section 103
~ and Section 210:

B AR

.

"All applications under this section shall be
filed with e Office of the Agency Education
Superintendent or Education Programs Officer
or Area Education Officer, at the discretion hd
of the Director of the Office of Indian

. Education Programs (Lereinafter referred to as
the "Office"), except that in the case of
applications involving schools or programs
serving more than one Agenc the Director
shall desiqnate an official above the Agency
Jevel to receive the application, and the
calculation of timelines will begin on the
date of receipt by the Offica."

Section 207. Grauts.
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This section has generated the greatest degree of concern in
our review of this Title. A considerable need was felt <to
strengthen both the provisions regarding satisfactory performance
and the description of the authority of the tribal governing body
in regard to a tribally controlled school. In addition, there is
a2 need to deal specifically with grants to Indian tribes to
perform SER-type functions in regard to BIA funded schools
serving the tribe.

Subsection (b) of this section should be amended by adding
the designation "(1)" to the existing paragraph of the subsection
and adding two paragraphs as follows:

'
"(2) Grant renewal and continuation is subject
to the authority of the tribal governing body,
under such procedures as it may develo to
rescind, modify or place conditions upou its
authorization. Provided, that no grant shall
be rescinded, modified or conditloned except
for dgood cause and upon notice and an '
oggortunlty for an IEpgrtIal hearing to the
tribal organization affected, as provided for
and determined by the laws of the Tribe. The
courts of the tripe have Jurisdiction over

questions arising regarding tribal actions , !
under this paragraph. '

"(3) In the absence of tribal action to the

contrafxl the authorization of the tribal
governing body shall be considered as
continuing in force. When a tribal governing

body rescinds its authorization for a tribally
controlled school, the matter shall be treated

as a request for retrocession of a contract

under P.IL. 93-538, and__the requlations
pertaining to_ that procedure 25 CFR_Sec. i
271.72, or its successor) shell apply. "

Paragraph (1) of subsection (c) 0f this section should be amended to

read:
"{c) (1) For purposes of this title,

satistactory performance b¥ a_ tribally
controlled school shall be defined only as :
(1) submission to the bureau and the

appropriate  tribal authority of the reports
stipulated under paragraph (2) ;

Aruitoxt provided by Eic:
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(11) Satisfactory resolution of. audit
findings, and completion of any correctiva:
action required by Ege cognizant audit agency

In_accordance with agreed-upon timelines: and

(iii) one of the following:

(A) Accreditation by a State or by a
nized

regional accrediting association rec
by the Secretary of Education, or candidacy In

“ good standing for such ‘accreditation under the
Y rules of the stcte or regional accrediting
N association, showing that credits achieved by
’ students within the education programs are or

will be accepted at grade level by a State
N certified or regional.y-accredited institution
X , provided that the Assistant Secretary for
Indian Affairs may waive this requirement for
a period not to exceed three Yyears if the
Assistant Secretary determines that there is a
reasonable ctation that candidacy or
accreditation will be reached within that time
and that the program offered is bene”%icial to
the Indian students.

(B) Accreditation by a Tribal Education
Agency under procedures and standards adopted
by the tribal doverning body. Provided, that
the Assistant Secretary shall reggrt to the
Congress on the accreditation standards and
procedures established by any tribe and made -

applicable to one or more tribally controlled
schools as their sole accreditation criteria

n_ary year n_ wh su standards and
\ procedures are adopted or significantly
| amended .
;

(C) Acceptance of the standards promulgated
under section 1121 of the Educatian Amendments
of 1978, evaluation and performance under this
section to be done in conformance with the
‘ regulations pertaining to Bureau operated
{ schools by an outside evaluator chosen by the
‘ grantee and_ approved by the appropriate
| tribal authority , but no grant ee shall be
required to comply with these standards to a
higher degree than a .comparable Bureau
operated school.
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(D) A positive evaluation conducted once every
three Yyears , with the approval of the
appropriate tribal authority for performance
NN under standards adopted by the contractor
S under the contract for a school contracted
e under P.L. 93-638 prior to the date of
. enactment of this title, such evaluation to be
. conducted by an outside evaluator agreed to by
. the Secretary and the grantee, provided that
b upon failure to agree upon such an evaluator
or at the request of the tribal authority,
the tribal authorlty .- shall choose the
evaluator or perform the evaluation. The
Sacretary shall veport to the Congress a
- ey lsting standaEg: In place In tritall
controlled schools authorized to remain
force by this subparagraph.

"rhe choice of standards shall be consistent

- with section 1121(e) of the Education

Amendments of 1978 : rovided that the tribal

governing body has the authority to require

all tribally controlled schools authorized by

N the tribe to be subject to tribal law,

. Including___ tribal education lavs and
. standards.”

Skl

3 In paragraph (2) of subsection (c), which describes the
reports which must be submitted, Wwe recoumend that the
subparagraph (B) require an annual audit, since the Single
Audit Act requires an annual audit. .

In addition to the above language, Wwe recommend that
subsection "(d)" of Section 207 be renumbered "(e)" and that the
. tollowing subsection be added to the section:
"(d) In the case of a grant to an Indian tribe
pursuant to subgection (d) of section 205,
satiafactory performance shall be defined only

-4

o . v
(1) An evaluation every three years by an
outside evaluator agreed to by the BIA and the
tribe of the program pexformance of the tribe
under the grant, consistent with the agreed \
upon scope of work, togethgr with satisfactory '
resolution of the evaluation findings and
completion of any corrective action requ red
to comply with the grant requirements, in
accordance with agreed-upon timelines:

Q .
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e .
Satisfacto resolution of audit

ll2

R tindln 8 and _completion of any corrective

: action required by the cognizant audit _agency
In accordance with_agreed-upon timellnes:; and

"(3) Submission of the following reports:

"(i) an annual financial statement reporting

Tevenue and expenditures as defined by the
' cost accounting established by the tribe:
"(ii) an annual financial audit conducted
pursuant to the standards of the S ngle Audit

Act of 1984:

n(iii) an annual submission to the Secretary
of a report, briefly describing the prodrams
and services provided under the grant: and

n(iy) a program evaluation by an outside

entity conducted pursuant to paragraph (1)
above."

The subsection renumbered (e) provides for retrocession of a
grant at the request of an Indian tribe. We recommend that a
sentence be added to the end of this c1bsection to read as
follows:

np request by a tribe for retrocession of a

Yant to a tribal organization previously
authorized by the tribe to operate a tribally
controlled schoo'. shall be_ preceded by the
tribal administrative procedures prescribed in
subsection (b)(2) of Section 207 of this

Title, but shall not require completion of

tribal judiclal procedures." -

This subsection should also have language from the comparable section of
H.R. 5 added at the end of the subsection as follows:

“The Bureau shall provide to the tribe or

I tribes served by a grant which is ratroceded
LI not lese than the Same quantity and quallty of ¥

service as would have been provided at the

Jevel intended by the grant."

Existing subsection "(e)" of this section should be
renumbered “(f£)", and should be amended to read as Zollows:

&

o ?
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"(f) The Secretary shall not make a 3
determination of a lack of satisfactory ~
performance or rsassume a program until the
Secrotary provides notice to the tribal
authority authorizing the tribally controlled
school or providing education management and
ovuersight functions pursuant to a grant under
this title , giving the specific deficiencies
which led to the negative determination and
the actions which are needzd to remedy said
deficiencies and allow ing such authority a .
reasonable and adequate opportunity to effect
any remedial actions, ..."

Section 208. Grant Amounts.

We are recommending some clarifying language far this
section to specifically reference the authority of the tribal
government to apply tribal education laws to the operation of
supplemental programs in tribally contralled schools and .o
specifv that the regulations of the U.S. Department of Educat.on
regar . - the supplemental programs it provides tc the Bureau for
administ. acion in BIA funded schools do apply to these prograns
as they ara administered in tribally cnntrolled schools.
Therefore, we recommend that subsection (a)(3) of this se~tion be
amended by adding the following language at the end of *he
paragraph:

"Provided .that requlations of the Department

of Education governing cChapter I of the
Education Consolidation and Improvement Act

and the Education of the Handicapped Act shall

be applicable to he operation of these

programs in BIA funded schools. Provided

further _that  Indian__ tribes may subject -
tribally controlle schools to triba aws
reqarding these programs, consistent with the
requirements of the programs themselves.”

!
R b \We further recommend, as a technicpl correction, that a comma be
N removed from the first sentence of subsection (b) and that the
subsection read as follows:

" (b) No grantee receiving a grant shall be
held accountable for interest earns] on grant
funds pending their disbursement tor program
purposes. ..." |
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We recommend that subsection (d) from Section
8208 of H.R. 5 be incorporated into Section
208 of S. 1645 with modifications *o read as
4 follows: .

%(d) The Secretary shall make payments to
, . gqrantees under this Act in three payments, one
D to be made no_later than October 1 of each
A fiscal year, said Eaﬂont to be one-half the
. ' amount paid to & qrantee or contractor
electing to be.coversd by this Act during the .
preceding fiscal Ywar the second bayment

ich

consisting of one half the remainder to whic
’ said grangu or contractor is entitled for the
» current fiscal-year, to be made no later than
R January 1 of tha fiscal year;- and a 1 funds
Ty remaining-- thereafter owed to tha drantee or

contra&nor to be paid no later than July 1 of
the fiscal Year. For any school for which no
payment was wade in the preceeding fiscal
year, the amount of the payment due Octobor 1
of the fiscal year shall be determined based
upon the estimated size of the grant so as to
achieve a distribution approximatel
comparable to that  applied to existing
aes and contractors, except that an
additional share of the expected funds may be
Iincluded In the October 1 payment  when

necessa or___advisable to permit most
effective administration of the first year's

».
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¥ Section 209. Applicability of other Statutes.

This section integrates provisions of Title IX with P.L>

~ 93-638, the Indian Self-Determination and Education Assistance
Act. The specific sections include provision for audit

" requirements, penalties, wage and labor standards, personnel,
meassumption and appeals. The House Bill, H.R. 5 includes }all
these provisions except the section of the Self-Determination Act

' dealing with reassumptiun (Sec. 105). We recommend that
additional language be added to this section clarifying that
reassumption may not be had for any cause which would not justify

termination of the grant under the provisions of this Act. We

' also recommend additional language to remove the time 1limit; on
federal employees eiecting to transfer federal banefits when
,their employment is transferred from the Jjurisdiction of the
federal government to the jurisriction of a tribally controlled
school. Finally, we recommend that the provisions on election to
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operate under a grant or a self-determination contract be changed
to allow such election to be made at any time.

amended, would read as follows:

" (a) All provisions of sections 5, 6, 7,
105, 109, and 110 of the Indian
Self-Cetermination and Education Assistance
Act (Public Law 93-638) except those
provisicns pertaining to indirect costs and
length of contract shall apply equally to
grants under this title. Except that:

"(1) Reassumption under Section .109 may not be
had for any cause other than one- which would
Justify termination of a grant pursuant to
Section 207 (e) of this Act and may not be had
unless the Secretary has complied with the
requirements of subsection (e) of Section 207
of this Act regardind-notice, opportunity for
remedial action™ and provision of technical
assistance.; and

"(2) The entitlement of employees who leave

federa employment to provide a comparable
sexrvice _under the direction of a tribal

orqanization in a tribally controlled schools,
as_specified in subsection (e) of Section 105
of the Indian Self-Determination and Education
Assistance Act, to retain coverage, rights and
benefits they have enjoyed as federal
employees shall not be subject to any
limitations of date in regard to when such

employees may leave federal employment for
tribal emglo¥gent without _ losing  their
employee benefits.

"{b) Contractors who have a contract under the
Indian Self-Determination and Education

Assistance Act iIn effect upon the date of

nactment may elect to have the provisions of
his Act apply to such activity upon notice to
the Secretary and authorizing tribal gqoverning
body of such election, provided that the
election shall Lecome effective no less than
60 days after notice is given, or october 1 of
the fiscal year tollow?ng the fiscal year in

which notice is given, whichever iIs later."

o)

The section,
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Section 210. Role of the Director.

We recommend that this sSection be amended to read as
» follows:

uapplications for grants pursuant to this
title and all application modifications shall
be reviewed and approved by personnel under
the direction and control of the Director of
the Office of 1Indian Education Programs.
Grants involving schools or programs serving
more than one Agency shall be neqgotiated with
personnel above the Adency level. Required
reports shall be submitted to education
personnel under the direction and control of
the Cirector Of such office."

Section 211. Definitions.

We have already proposed an additional definition for this
section -- a definition of a "grant" under this Title which
distinguishes such grants from the discretionary grants
administered by various federal departments including the BIA and
the U.S. Department of Education.

In addition, we recommend the addition of language to the
definition of ‘*"tribally controlled school" to clarify the
relationship of tribally controlled sSchools to che tribal
government:

n(5) 'tribally controlled school’ means &
school operated . by a tribe or a tribal

organization enrolling students in
pre-school up through the receipt of a high
school diploma or a generally recognized ~

equivalent , which is not a local educational
agency as defined in this title and is not
directly administered by the Bureau of Indian

| Affairs. such schools are subject to_  the
L laws of the tribe which they serve, iIncluding \

education laws and standards, and, consistent
with the specific requirements of federal law
shall conduct themselves in accordance Wwith

tribal requirements.
Other Titles of S. 1645.

'the prepared testimony of the Navajo Nation on S. 1645
which this commentary supplements addresses our concerns in
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e
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4

% regard to the remaining titles of S. 1645 and in ragard to the
- titles of H.R. 5 addressing matters other than those considered
thus far in this commentary. We will not restate those positions
here. We have considered Titles I and II of this act most in
need of a section by section commentary to supplement the basic
testimony. We would'urge that the concerns raised in our primary
ey testimony regarding Title IV, gifted and talented students,

special provision for establishing tribal schools, programs and
services for Native Hawaiians, “and provisions for adequate
funding for Navajo Community College be given serious
consideration in further deliberations on this legislation by the
Senate Select Committee and by the Congress.

“
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APPENDIX A

Navajo Nation Commentary on S. 1645

PROVISION FOR NEW STARTS AND PROGRAM EXPANSIONS

We recommend that Section 103(g)(6) be amended by striking the
language in the subsection and replacing it with the following new

language:
“is)gkl Whenever the Assistant Secretary on
S nitiative roposes to estabiish a new
BTA funded school or expand the programs in an

existing BIA funded school, he shail consult
with the ndividual Indlan tribe or tribes
affected, the communities affected and the

Yocal school board, {1f an as required b

Section 110(b)J{4) of this Act and shall obtain
the concurrence of the agproEriate tribal
authorit of the ndtan tribe or tribes
affected before commencing action on the

proposed new  school start or program
expansion.

(B) The Secretary, within 180 days after
eceivin a request b an _Indfan tribe or

r
tribal organ!zagion seeEin the establishment
of a new BIA funded school or BIA funaing for
3 _school or which funds from the Bureau o
ndian fairs ave no been revious

received shall conduct an e ty study
to determine whether there {s justification to
naintain _a new nded school and shall
make an_inital determination regaraing both
the proposed new school start itself and the
methoé o governance. in__ making this
determination the Secretry shall give equal
welight to all of the following factors:

(1) Within the applicant's proposal:

-- the adequacy of facilities or the potential
to obtain or provide adeguate facilities;

-- geographic and demographic factors in the
affected areas;

-- adeguacy of applicant's program plans;

-- __geographic proximity of comparable pubdl
education, provided that no negative dec

can_be made prlmarily based on proxim!

-
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such programs; and

-- the wishes of all affected arties

including, but not_ Vimited to students,
families, tribal governments at both the

central and local Tevels, and school
organfzations; and

(ii) with respect to all education services
already available --

-- geographic and demographic factors in the
affected areas;

-- adequacy and comparability of programs
already avajlable;

-~ consistency of available programs with
tribal education codes or tribal legislation

on _education;

~- the history and success of these services

for the roposed population to be served, as
determined from ail factors, and not ;ust

standardized examination performance.

() (1) An__ application from a tribal
organization under this paragraph {B) of this
subsecttion shall be accompanied by an action
by the tribal governing body authorizing such
fcation. The application shall specif

the orm o school governance sought E the

tribe, whether operation as a tribally

controlled school under a grant, pursuant to
this Act, operation under a contract pursuant
to L. 93-63 or direct operation of the
school by the Bureau.

(11) In evaluating an application for a new
start, the Secretary shall consider equally
applications to establish and operate new
schools as tribally controlled schools under
grant pursuant to this Act, as contract
schools under P.L. 933-638, or as BIA operated
schools. In_ evaluating an application to
operate a new tribally controlled chool
through a grant under this Act, the criteria
established in Section 206(a) shall apply. In
evaluating an application to operate a new
contract school under a self-determination
contract, pursuant to P.L. 93-638, the
criteria estabiished in that Jiaw and 1its

4
i
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regulations for reviewing applications to
contract shall apply. Timetines for acting on

an_appiication for a new start under any form
of governance shail be those established 1n

this subsaction.

{141) Submisston of information on the factors
in aragraph (B){(1) <hail constitute an
adequate submission for  purposes of an
appiication under this paragraph, provided
that  the applicant may also provide suc
nformation refative to the tactors 1n
aragraph (8){11) as it considers appropriate.
Excepi as_provided 1in suEparagrapE {v], an
authorization for A new start. whether by

grant, contract or direct Bureau operation,
shal! become effective beginning July 1 of the

fiscal ear succeeding the fiscal ear in
which such applicaton 1s made or at an earlier
date, at the 5%scre€1on of the Secretary.

(iv) Whenever the Secretary declines to
authorize a_new school start under this
subsection, the Secretary shat| --

.- state the objections 1in writing to the
tribe or tribl organization witnin the

aliotted time,

== provide assistance to the tribe or tribal
organization to overcome all stated

objections,

--provide the tribe or tribal organization a
hearing, under the same rules and requiations
pertaining to the Indian_ Seif-Determination
and tducation Assistance Act, and an
opportunity to appeal the objection ratsed.

{v) If the Secretary fails to make a
determination within 180 days of receipt of
the appiication, such application 1S approved,
provided that 1in these cases, the new School
shall commence start-up operations 18 ronths
after the date of application, or at an
earifer date, at the Secretary s discretion.

(D){1) Expansions of the qrade levels offered
or modification to initiate residontial
services which are sought in regard to any BIiA
funded schoo! by an Indian tribe or by the
tribal organization or Tocal BIA school board
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operating the school shall re?uire an
a cation, Such _a cation sha eb
tribe or be accompanie an action of the
tribay governing _ body authorizin? such
a cation. he ecretary, within days
after receipt of an application under this
subsection shall make a fina etermination on
suc a cation. xpansion or change ¢

services or programs within grade Jevels shall
not require Secretarial approval exce f._lg
the case of a_ BIA operated school, to the
extent Such _approval 1is required b the
operatin rocegures of the BIA regard
schools direct operate the Bureau.

reviewin a a cations under this
aragra the ecretar shail ve equa

weight to applications made in regard to
operated schoo sE schools: operate under a
contrac pursuant to P.L. 93-638 and triba y
controlle schools operate through rants
under this Act. The Secretar shali ive
equal weight to the factors 1Jisted 1n
Eara§ra§§ EEE of this su§sect;on and to the
enhancement o the ualit 0 the overa
arogram offered H ghe appTicant., Whenever
the Secretary _declines to agree to_ the
expansfon_ proposed under this paragraph, the
ecrtary sha (1) bjections 1n
writin to the tribe, triba

) _state his obj
organization or
board n the atlote time rovide
assistance to the tribe, tribal organization

or boar to overcome all stated objections
and provide the tribe, triba
organization or board a hearing under the same

rules and regulations gertaining to the Indian
Self-Determination and ducation ssistance
Act, and an oggortunifz to aggeal the
objection raised.

(11) A modification to a grant or contract

gursuant to this parac: ph or the
mplementation of an expansior .. a BIA school
hall _become effective beginning on July 0

{

%

Hﬁ

he fiscal year succeeding the fisca year in
hich such appTication {s made, except that an
xpansion involving more than two grade levels
their equivalent, or the a tion o

ps1dentia services to a rogram not now
ffering them shall become ef?ective the Tater
17 months after the appTication or July T
J_the fiscal year succeedgng the fiscal year
in _which the application {s made, unless the

Secretary shall authorize an eariler date.
Whenever the Secretary declines to modify a
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grant or a contract ursuant to this
paragraph, the Secretary shal [} state the
obJection 1in writing to the tribe or triba
organization within the alloted tineE é2_
provide assistance to the tribe or triba
organization to overcome all stated
objections, and {3) provide the tribe or
triba organization a hearing under the same
rules and reégulations pertaining to the Indian
el f-Determination and Education Assistance
Act and _ an opportunity to appeal the
objection ralsed.

E Applications under this paragraph shall
tq 71Eed with the Office af the Agency
Fducation Superintendent or Education Prograams

D cer, or Area Education Ufficer at the
disrection of the rector of the Office of

Tndlan Education Prodrams (hereafter called
the"0ffice" except that_ 1in e case ©
aggi cations J1nvolvin schools or rograms

servin more than one genc he rector
shal dJesignated an official above the Agency
Teve to recejve the application, and the

Calculaton of the timeiines will begin on the
date of receipt by the Uffice.

F}The Secretary shall $nclude applications
made under this subsection ‘in s annual
report to Longress made pursuant to Section
iﬁgle) of this Act ang shall Incorporate Such
report into his appro riatons request., lhe
report shaill show projected cost data for each
application recejved since submission Of the
previcus appropriations request, and acations
taken on each, TncTuding the principal

obJections to each application that was
declined.

(6) The Secretary shall make such regulations
as _are_ necessar or the implementation o

this subsection. Provided that such
regulation shall not create an Timitations on
new School starts or ex ansions beyond those
expressly provided for in this Act. rovide

further that the failure of the Secret.ry to
adopt regulations under this subsection s ail
not Justify the Secretary to deny, refuse,
ela or otherwise place iimitations upon an

appiication for a new school start or a schoo
or program expansion.

¥
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*PPENDIX B Navajo Tribal Version 9-14-87
Administrative Cost Formula Page )

. ADMINISTRATIVE COST

SEC. 10?7. (a) The text of Subsaction (c) of section 1128 of
the Education Amendments of 1978 (25 U.S.C, 2008) is arended to
read as follows:

"{c)(3) The Secretary shall, Subject to appropriations,

provide to all tribal schools an amount for administrative and

7 indirect costs to be computed under the formula set out in
subparagraph (A) below except as otherwise provided herein. The
purpose of paying such costs is to enable tribal organizations
operating such schoois, without reducing direct program services
. to the beneficiaries of the program operated, to provide all
° related administrative overhead services and operations necessary
to meet the requirements of law and prudent management practice,

and to carry out other necessary support functions which would

otherwise be provided to or by the Assistant Secretary or other

Federal officials, from resources other than direct program funds,

in support of comparable Bureau-operated programs. In providing

administrative and indirect costs under this provision the

Secretary shall not reduce other program funds including those
determined under subsection ta) of this section.

ok

“(A) Subject to definition, 1in paragraph (4! of this
subsection, of the terms underlined, the amount of administrative
and indirect costs to be provided to each contract school shall be
determined by an administrative cost percentage rate derived by
use of the following formula:

The product of the school‘s direct cost base multiplied
by the minimum base rate, added to the product of the

S-andard direct cost base multiplied by the maximum hase
rute, in total;

divided by

the total of the school‘s direct cost base added to the
standard direct cost base;

shall equal the school’s un-adjusted administrative cost
percentage rate.

"“(B) Substxtutan provisional values set in the definitions,

for the underlined terms, in mathematical notat:on the formula
reads:

[ Sdirect cost base) + $300,000) {=__ % rate)
12 2 direct ¢ OSL _Ddase) + $300, —
(direct cost base + $600,000)

“{C) These provisional values shall be subject to
administrative revision only upon approval of the Congress
oversight committees yith responsibility for thys activity and ;n

accordance with the study or studies authorized under paragraph
(7) below.
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“(D) Each such school’s administrative cost percentage vate
as determined under subparagraph (A) of this paragraph shall then
be adjusted to four decimal pcints as follows:

*(1) ¥here applicable, by the addition of an ‘isolation
adjustment’ percentage as defined herein.

"{ii) Where applicable, by the addition of a ‘multiple
program adjustment’ percentage as defined herein,

“{E) Subject to the phase-in provisions in paragraph (6} of
this subsection, this adjusted administrative cost percentage rate
shall be applied in fiscal Yyear 1989 and each fiscal period
thereafter to each of the direct cost programs operated by the
tribe or tribal organization, funds for which are received from or
through the Bureau of Indian Affairs, to generate an add-on
allowance for the Administrative Costs of each such program for
that fiscal period, as follows:

“(i) For all direct cost programs operated by the tribe or
tribal organization which share common administrative cost
functions, funds for which are received from or through the
Bureau, the percentage rate shall be applied to the total
direct costs of each such program in the same manner as an
indirect cost rate, to generate an administrative cost
allowance, payable by the Bureau as lead agency from funds
appropriated to and administered by the Bureau.

“(i1) For other direct cost programs operated by the tribe or
tribal organization which share common administrative cost
functions with those in sub-paragraph (E){(i) of this
paragraph, from wtatever source derived, this administrative
cost percentage vatz shall be allowable as a pre-determined
indirect cost rate. At the option of the tribe or tribal
organization, however, a multiple indirect cost rate system
may be established instead, for such other Programs, using
accepted procedures for so doing.

DEFINITIONS
“(4) As used in this subsection:

“(A) ‘'Administrative cost’ means the costs of necessary
administrative functions which a tribe or tribal organization
incurs as a result of operating a tribal elementary or secondary
educational program, which are not customarily paid by comparable
Bureau operated programs out of direct program ¢.nds, but which
are either normally provided for comparable Bureau programs by
Federal officials using resources other than Bureau direct program
funds, or are otherwise required of tribal self-determination
program operators by law and/or prudent management practice. Such
functions may include, but are not necessarily limited to contract
{or other agreement) administration: executive, policy, and
corporate leadership and decision making; program planning,
development and management; fiscal, personnel, property, and
procureant management:; related office services and record keepirg:
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provide all required Administrative Cost functions, as defined
herein, at the ‘smallest” Tcibal elementary or secondary
educational programs. Subject to revision based upon studies to be
conducted by the Secretary and reported to the Congress as
specified herein, this rate is provisionally established as *S50%’.

“(F) ‘Minimum base rate’ means a fixed administrative cost
percentage rate which, using the formula in Section 1128(c)(3).
will assure adequate (but not excessive) fundinhg to provide all
required Administrative Cost functions, as defined herein, at the
‘largest’ Tribal elementary or secondary educational programs.
Subject to revision based upon studies to be conducted by the
Secretary and reported to the Congress as specified herein, this
rate is provisionaly established as ‘12%°.

"(G) “"Multiple program adjustment” means a percentage to be
added to the base administrative cost rate established under the
formula in Section 1128(c)(3)(A), at the rate of one quarter
percentum for each separate school in excess of one, and/or each
Bureau program or part of a program in excess of those defined
herein as ‘Bureau elementary and secondary functions’, which is
operated by & given tribe or tribal organization under a
self-determination agreement with the Bureau, and which shares
common Administrative Cost services with the Bureau elcmentary ¢
secondary functions operated.. The percentage rate 4in this
adjustment is subject to revision based upon studies to be
conducted by the Secretary and reported to the Congress as
specified herein, and is only established provisionally.

“(H) ‘Smallest’, “largest’ and ‘program size” of tribal
elementary or secondary educational programs, are decermined by
the aggregate direct cost program funding level for all Bureau
funded (or administered) prograas operated which share common
adainistrative cost functions as defined herein.

“(I) ’'Standard direct cost base’ means the aggregate direct
cost funding 1level for which an administrative cost percentage
rate equal to the median between the ‘maximum base rate’ and the
‘minimum base rate’, as defined herein, will assure adequate (but
not excessive) funding, wusinc the forrula and procedures in
Section 1128{(c){3), to provide all required administrative cost
functions for the tribal =lementary or secondary educational
programs nearest that ‘program size’. Subjerct to revision based
upon studies tu be conducted by the Secretary and reported to the
Congr .ss as specified herein, this funding lcvel is provisionally
estabiished as $600,000 per year.

"(J) ‘Tribal elementary or secondary educational prograns
means all Bureau elementary and secondary runctions, together with
any other Bureau programs or parts of programs t(excluding social
services “pass through™ funds and major subcontracts, conscruction
and other major capital expenditures, and unexpended funds carried
over from prior years) which share common administrative cost
functions as defined herein , operated directly by a tribe or
tribal organization under a self-determination contract or other
funding instrument from the Bureau.
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MANAGEMENT PROVISIONS

“(5) Funds received as administrative cost allowances for
tribal elementary or secondary educational programs mray be
conbined into a single administrative cost pool by the recipient.
and thereafter no separate accounting by funding source shall be
required.

“(A) Indirect cost funds for other programs at the school
which share common administrative services with tribal elementary
or secondary educationalprograms may be incorporated as part of
such an administrative cost pool, at school option.

“!B) Unspent and/or unob'igated funds at the close of a
fiscal period. received in support of tribal elementary or
secondary education programs. shall be carried over to be used in
the succeeding fiscal period, without diminishing funds due unde:
this subsection for that fiscal period. For purposes of indirect
cost carry forward procedures, any unspent and/or unobligated
indirect cost funds included in an administrative cost pool at the
close of a fiscal period shall be calculated as a pro-rata share
of the remaining balance. based on the percentage of the pool made
up by such indirect costs.

“(C)The Secretary shall take such steps as may be necessary
to seek reimbursement to the Bureau of administrative cost
allowances paid in support of programs. administered by the Bureau
on behalf of Indians, for which appropriations are made to other
Agencies of Government, but shall not reduce payments of
administrative cost allowances to tribes and tribal organizations
as a result of the success or failure of such efforts.

“(D) Funds received or due as an administrative cost
allowance under the provisions of this subsection, for Bureau
funded or administered programs operated by a tribe or tribal
organization under a self-determination contract or other form of
conveyance, shall not be taken into consideration for purposes of
indirect cost underrecovery and overrecovery determinations by any
Federal agency, for any other funds. from whatever source derived.

PHASE IN PROVISIONS

“(6)(A) During fiscal year 1988, the Secretary shall compute
an administrative cost allowa: ce, which shall be subject tu the
managenent provisions .n paragraph (5) of this subse t:on. for
each new and/or continuing tribal elementary or serondary
educational program on the same basis as indirect ¢ .-!u were
computed for such programs :n fiscal year 1387,

"(B) Beginning Oct. 1, 1988, the Secretary sha.. ‘mpute
administrative cost allowances tor all new tyibal elemen*ary or
secondary educational programs using the formula and ptsc2dures
established in this subsection.

"{C) Beginning Oct. 1, 1988, the Secretary shall phase in the
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implementation of the formula established in this subsection, for
ongoing tribal elementary or secondary educational programs, DbY
calculating an adjusted adainistrative cost allowance for each
such Program using the formula, and then further computing an
administrative cost allotment for Fiscal Year 1989 for each
affected tribe or tribal organization equal to the amount received
in support of the ongoing tribal elementary oOr secondary
educational programs in fiscal year 1987 (or fiscal year 1988 in
the case of tribal elementary or secondary educational progruas
initiated in that fiscal period) ad,usted by one third of the
difference between that amount and the allowance calculated using
the formula.

“(i) Beginning Oct. 1, 1989, the Secretary shall calculate an
adjusted administrative cost allowance for each such ongoing
program using the formula and procedures established in this
subgection, as they =AYy be amended prior to that date, ani
shall further compute an administrative cost allotment for
fiscal year 1990 for each affected tribe or tribal
organization, equal to the amount received in support of the
ongoing f*ribal elementary or secondary educational programs
in Fiscal Year 1989, adjusted by one half of the difference
between that amount and the allowance calculated using the
fornula.

*(1i) Beginning Oct. 1, 1990, and each year thereafter, the
Secretary shall compute an administrative cost allowance., and
allot funds thereby (subject to the availability of
appropriations), for all tribal elementary or secondary
educational programs as defined herein, -olely by means of
the formula established in this subsectic., as it may be
amended from time to time.

“(D’ During the periocd from Oct. 1, 1988 to Oct. 1, 1990, any
Tribal ( garization which operates a school or schools under a
self-determination contract or agreement with the Bureau, for
which the total funding for Bureau elementary and secondary
education functions is less than half of the aggregate funding for
these and all other Bureau funded direct cost programs so operated
by the Tribal Organization, may elect. nce for all either to adopt
the Administrative Cost Formula herein, or to retain its prior
arrangements for funding indirect costs for Bureau programs.

STUDIES AND REPORTS

“(7)(A) Beginning on Oct. 1, 1987, or upon the enactment of
this subsection into law, whichever is later, the Secretary shall
conduct such studies as may be needed to establish an eapirical
basis for determining relevant values, percentages. milcages, or
other factors substantially affecting the required administrative
costs of tribal elementary and secondary educational progygams,
usl?g the formula established by this subsect . Such studies
shall:

=(1) Be conducted in full consultat; , as defined in Section
1130 of the Education Amendments of 8 (25 U.S8.C. 2008), as
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amended herewith, with the tribes and tribal organizations to
be affected by the resulting formula, and with all national
and regional Indian organizations of which such tribes and
tribal organizations are typically members; and

“(ii) Be conducted on-site at a representative statistical
sample of the tribal elementary or secondary educational
progries identified in sub-paragraphs (c)(S)}(E), (F), and (I}
of th . subsection, by contract with a nationally reputable
Publi. Accounting and Business Consulting firm; ap:

"(ii1) Take into account the availability of skilled labor,
commodities, business and automatic data processing services,

related Indian preference and Indian control of aducation
requirenments, and any other market factors found
substantially to affect the administrative costs ana
efficiency of each such tribal elementary or secondary
educational program studied, so as to assure that all k
required administrative cost functions, as defined herein, )
could reasonably be delivered in a cost effective manner for

each such program, given an administrative cost allowance
generated by the values, percentages, or.other factors found

in the studfes to be rejevant in such a formula. Judgements

should be basec on what is pragmatically possible to do at

each such location, given prudent management practice,
irrespective of whether such required administrative cost
functions were actually or fully delivered at these sites, or

other functions were delivered instead, during the period of

the study; and

"(iv) Identify, and price in terms of percentages of direct
program costs, any general factors arising from geographical
isolation, or numbers of programs administered, independently
of program size factors used to compute a base Administrative
Cost percentage in the formula set forth herein.

"(v) Identify any other incremental cost factor(s)
substantially affecting the costs of required administrative
cost functions at any of the tribal elementary or secondary
educational programs studied, an¢ determine whether they are
of general applicability to other such progranms, and (if so)
how they may effectively be incorporated in such a formula.

"(B) Upon compietion of such studies, but in no case later
than Oct. 1, 1988, the Secretary shall report to the Ccngress the
findings thereof, together with his recommendations for revision
of the formula and related values. percentages, and other factors
established by this subsection, based upon such findings.

"(C) The Secretary shall include tn  the Bureau s
justification for each new appropriations request, beginning with
that for fiscal year 1989, a Projection of the overall costs
associated with the tormula established in this subsection, as 1t
may be amended from time to time, for all ongoing and projected
new tribal elementary or secondary educationa] programs which the
Secretary expects to be funued in the fiscal year for which the

appropristions are sought.
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APPENDIX C .
Coummentary of Navajo Nation on S. 1645

Propused Alternat..’e Section on Counsultation

Sec. 110 (a) Sectior. 1130 of the Education Amendments of 1978 (25
USC 2010) is amended as follows:

(1) by deleting "Bureau” the first time it appcars and
ingerting in lieu thereuof "the Secretary and the Bureau®;

(2) by inserting "(a)" after the sectiun designatien;
and by inserting after subsection (a) as s¢ designated the
following subsection:

"(b)(1) All actions wunder this Act shall be done in
active consultation with tribes.
"(2) For purpuses of this Act, the term
'consultation’ means:

(i) a process of meeting with tribes, Alaska
native entities and Indian and tribal crganizations on a periodic
and systematic basis, and

(ii) an onguing process of meeting with
individual tribes, Alaska native entities and Indian and tribal
organizations regarding any plans, pulicies or decisiuns being
reviewed or develuped by the Secretary or the Bureau which affect
or potentially affect the particular tribe, Alaska native entity
or Indian or tribal organization .

"(3) (i) Consultatinon  conducted pursuant to
subsection (b)(2)(i) of this gection shall be undertaken through
meetings conducted by the Secretary or his designees at least semi
annually and shall be preceeded by notice given at least 30 days
prior to any such meeting. Notice shall be given in the Federal
Register, alung with a 1list of topics tu be cuvered. Meetings
shall be held in different regions of the <ountry so as to
facilitate participation. During such meetings, department
officials shall provide information on all matters, including
budget initiatives and discussions, all regulatory provisions
which will be or are being considered for amendment or change
within the next six months, all administrative changes affecting
delivery mechanisms, and shall seek input on all issues considered
important by the 1Indian entities participating, including those
issues affecting puugrams in other Federal agencies.

(ii) Unless for clear and convincing reasons,
Department officials shall give effect to the views of the Indian
entities identified in paragraph (3)(i) abouve. No pulicy or
regulation relating to matters for which consultation is required
under this sectiun may be initiated or change¢ or published in the
Federal Register for comment as a propused rule prior to such
consultation.

(iii) while the Secretary is required tu consult on

a more individual basis with 1Indian tribes and entities as
described in subsection (b)(4) of this sectiun, nou individual
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consultation or discussion or procedure outside the meetings
required by this subsection shall substitute fur these meetings
mandatad by paragraph (3)(i) abuve in satisfying the requirements
of this subsection.

*(4)(i) The Secretary and the Bureau shall keep Indian
tribes, Alaska Native entities and affected Indian and tribal
organizations informed of its plans and activities which affect or
relate to BIA funded schoouls ur education prugrams serving the
particular Indian or tribal entities and shall invite active
participation of affected 1Indian and tribal entities in the
decision making process regarding changes to be made or needs to
be =xet in these schouls and prugrams. Planning by the Secretary
or the Bureau abouve the lucal schooul board level for individual
BIA funded schuuls and educational prougrams shall be unde:taken in
a cooperative and counsultative manner based upur an oupen exchange
of information and viows.

(ii) when planning counstruction or expansion of any
school and when planning propusals tou Coungress for the clusure,
consovlidation, curtailment or transfer of any schuol or school
residential unit, the Secretary shall, from the initial stages,
consult with the affected tribe or tribes and with the affected
school bouard and schoul bouard organizations, Indian or tribal
organizations and communities, and with those students, parenta
and staff who use the facility and shall incourporate the desires
of the tribal and Indian entities counsulted into their plans to
the greatest extent feasible.
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A RESOLUTION OF THE
EDUCATION COMMITTEE
OF THE
NAVAJO TRIBAL COUNCIL

Endorsing the Position of the Navajo Nation Regardin
the Indlan Educaticn Amendments o s 23S
Contained Tn S 1645 and H.R. 5

WHEREAS:

1. The Education Committee is the standing committee of the Navajo Tribal
Council with authority and responsiblity to advocata for the Navajo Nation
with the Congress of the United States in all matterc affecting Navajo Edcuation,
ACMA-35-B4; and

2. Both the U.S. Senate and the House of Representatives are considering
legislation, Senate Bill 1645 and House of Representatives Bill 5, Title VIII,
which will significantly affect the education of Indian children for many years
to come; and

3. The Education Committee, with the Navajo Division of Education and
representatives of the Navajo Area School Board Association and the Association
of Navajo Community Clontrolled School Boards, have made an extensive review
of the provisions of both pieces of legislation in light of the identified
education needs of the Navajo people and of Navajo Education laws and policies;
and

4. The Education Cormittee has by vote of jits members taken a number
of positions regarding the content of these two pieces of legislation, endorsing
many provisions and seeking significant amendment of others and in some cases
recommending totally new language to better address the education needs of
Navajo children; and

5. The Committee has been guided by the following principles and concerns
in evaluating the proposed legislation:

2, The need for a firm commitment to the
continuation of the BIA funded school system
as a ongoing part of the trust responsibility
of the government of the United States toward
Indian nations and Indian people;

b. the need for a commitment from the BIA and
from the Congrews to provide a high quality,
culturally appropriate education in the BIA
funded s:hools serving tribal members;

¢. the need for assurance that Indian tribes
exerc > the greatest possible oversight and
author, .y over the conduct of education in the
ZI* funded schools serving tribal members;
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d. the need for assurance that the provision
of educational services does not favor BIA
operated schools over tribally controlled
schools or tribally controlled schools over
8IA schools, but allows Indian tribes to 1ook
to efther kind of school to meet the needs of
the Tribe's children as the Tribe may
deterrine most appropriate;

e. the need to eliminate unnecessary red tape
in the operation of tribally controlled
schools while assuring that these schools are
accountable to the tribes and children they
serve; and

f. the need to establish a meaningful right
of consultation in Indfan tribes and
organizations.

NOW, THEREFORE, BE IT RESOLVEO:

1." The Educatfon Committee of the Navajo Tribal Council supports and
erdorses the {ntent of H.R. 5, Title VIII, and S. 1645 to increase Indfan control
ofhomdhn education and to enhance the quality of education in BIA funded
sc s,

2. The Education Committee supports the testimony of the Navajo Natfon
regarding this ilegislation developed through a process of consultatfon with
Navajo educatfon organfzations, and dfrects that this resolution accompany
such testimony when §t is submitted to the Senate Select Committee on Indian
Affairs. '

3. The Education Committee respectfully requests the Congress of the
United States to give careful attention to the testimony of the Navajo Nation
and the section-by-section commentary prepared to accompeny that testimony
and incorporate the recommended amendments to this legislation into the law
as {t is finally enscted by the Congress.

4. The Education Committee requests th~ Congress to contfnue §ts careful
oversight of Indian educatfon to assure that the {ntent of this legislation
1s fully realized in {ts impiementation.

CERTIFICATION

I hereby certify that the above resolution was considered at a duly called
meeting of the Education Commitiee held at Window Rock, Navajo Nation (Arizona)
at which a quorum was present, and that the same was adopted by a vote of b
in favor, 0 opposed this 25th day of September, 1987.
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Colville Confederated Tribes
P.O. Box 150 - Nespelem, Washington 99155  (509) 634-4711
September 24, 1987

£ N

The Honorable Daniel XK. Inouye, Chairman
Select Comnittes on Indian Affairs
United States Senate Washington. D.C. 20510

- Re: S. 1645, the "Indian Rducation Amendments Act of 1987"
Osar Mr. “hairman,

We appreciate the opportunity to offer our comments on S. 1645,
the "Indiau Education Amendmante Act of 1987.%

Along with other tribee and organizations throughout Indian
country, we would like the Committas to give eerioue considera-
tion to adding a provision in thia bill to elevate the Indian
Bducation Programe (IERP) to a level within the Department
commensurate with ite reeponsibilities.

Thie would insure that this Adminietration is carrying out ite
truet reeponsibility to Indian people and fulfilling Congres-
eional policy.

Currently Indian Bducation Programs (IEP) are under the office of
the Aseistanca Secretary for ZRlementary and Secondary Rducation
(OBSE).

In six of the eight years it has been under OESE. that progranm
has had no permanent director.

This has meant no program policy definition for Indian education
and bringe into question how clossly attuned to Indian education
needes the Department can be.

Lacking direction and policy. priority to Indian education is
viewsd aa quite low.

Bducation specialists and administratora for this area are among
the loweet paid in the Department.
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e The Honorable Daniel X. Inouye
; September 24, 1987
Puge 2
¢ ) Morale esuffers and recruitment of capable panagers and special-

ists cannot go forward. Frequently, staff and administrators
from within the Department then have to handle Indian education,
and theoy have little familiarity with Indian education program
neXds.

Restoration of the Office of Indian Education Programs to the
level of Assistant Secretary that other programs receive would
. enable the Department to represent the education needs of Indians
nationally and would attract highly trained, gualified, and
motivated Indian people to administer the programs.

We hope the Committee will give serious consideration to this
recommendation; the reorganization which took place several vears
ago, creating these problems, took place over the opposition of
Indian people.

Thank you for your time and consideration.
Sincerely,

(/Wz) %@74

Andrew C. Josepfi, Vice Chairman
Colville Business Council
Colville Confederated Tribes
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TESTIMONY OF
Lorena Bahe, Executiv - Director
Association of Navajo Community Controtled Schoot Boards, Inc.

Re: HR. Sand S. 1645 Indian Education Amendments of 1947

The Association of Navajo Community Controlled School Boards, Inc.
(ANCCSB) is vitally interested in this legislation. We represent eleven
Contract Schools in the Navajo Area with a combined enroliment of 2600.
HR. 5 and S. 1645 both addresses many of the critical problems, which our
member schools face continually in trying to carry out the provisions of P.L.
93-638 and P.L. 95-561, and to implement the congressionally-mandated
policy of Indian controt in all matters refated to education in the latter jaw at.
the community level.

First of all, we wish to express our support and appreciation for the
Navajo Nation's position of this legislation. It was arrived at through three
full days of intensive hearings and negotiation between representatives of
boih Contract and Bureau of Indian Affairs-operated schools, the Navajo
Tribal Council's Education Committee and administrative staff of the Navajo
Division of Education. It represents a genuine co..sensus of informed opinion
and Tribal governmental concern.

In keeping with this Tribal position, we would offer the foilowing
comments and recommendations.

To Section 107 of S. 1645 “Administrative Cost”, we strongly urge the
Senate to incorporate a legislated administrative cost formula, of similar
nature to that proposed in HR. 5, instead of again calling upon the Bureau of
Indian Affairs to develop one by regulation. The Bureau of Indian Affairs
has had nine years since passage of P.L. 95-561 urged incorporation of the
“overhead costs of contracted education functions in the formula for Bureau
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of Indian Affairs-funded aschools, and has not proposed agy solution to this
problem. Instead, there appears to be no consistency whatever in the
funding of such costs at existing achoots, and the Sacretary’s recent initiative
to fund ali contractors, regardless of size and progrem operated, at a fiat
158, while “consistent”, stole from the supposedly °rich” (ie. thoee with
apperently adequate funding) in order to feed the poor” (ie. thoce the
Bureau of Indian Affairs has consistently denied adequate funding in the
past).

In short, we question whether the Bureau of Indian Affairs is either
competent to develop an equitable formuia or trustworthy to do 80 without
hidden agenda, such as oeeking to eliminate small contractors, as
“upeconomical irritants”.

instead, we are herewith .submitting a minor variation of the
Administrative Coet formula already proposed by the Association of
Community/Tribal Schools for your consideration. It differs from Section
8107 of HR. 5 in sevoral regards: (a) the language ¢escribing the formute
has been simplified by incorporating iables with cleas operational desinitions
in place of other subeections of the Bill; (b) it subetitutes a fixed dotlar
amount for the floating average of direct-cost funding introduced by HR. 5
into Section 1128(c) (2) (A) (i1i). The use of an average appears to be subject
to too much variation unreiated to actuat costs of adainistration for ongoing
contractors; (¢) it incorporates provisions for unbiased fesearch and
recommendations to the Oversight Committees establishing formula values
empiricaily based on costs of delivering services in the field, and sets these
values on a provisionally until such research can be completed; (d) it
establishes a phase-in provision, which limits the impact of the provisional
values on both contractors and overall costs until the necessary fesearch can
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be done to verily or change them. It differs from both HR. 5 and ACTS
proposal, as follows: (a) it contains a broad statement of the purpose of
peying such Administrative Costs in the lead paragraph; (b) it eliminates the
use of the current ISEP formula, as 4 means of paying administrative costs,
in response to the Bureau of Indian Affairs schools” fears that such a
procedure would result in reducing their program funding in order to pay
contract schools” administrative costs; (c) it bases calculations on a Direct Cost
Base in the Second previous ywar, instead of the immediate previous year, in
response to the Bureau of Indian Affairs assertions that immediate previous
year data cannot be accumulated accurately in time for use in such
calculations and projection of overall costs for appropriations purposes; (d) it
exempts certain costs (now exempted from calculation of indirect cost rates
and lump sums) from the Direct Cost Base; (e) it allows Tribal c:ganizations
for which elementary and secondary education programs are less than half
of what is operated under self-determination agreements to choose to stay
with the present system, instead of having an education formula become a
“tail that wags the dog" for other Tribal programs.

With these provisions, we were assured by representatives of the
Bureau of Indian Affairs schools in the Navajo Area (at least) that any
objections that they might have had to the HR. 5 version of a legislated
formula had been overcome. We think such a formula is badly needed, and
urge the Senate to consider this as an effective compromise version It may
not be the "ideal” formulation, but we believe it s equitable, verifiable, and
useful tool to eliminate many of the problems in the present nonsystem
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¥ THE ADMINISTRATIVE COST FORMRA “WORKE®
TYWICAL (but hypothetical) SITUATIONS
BCHOOR, SCHOOL € TRIBE D
(small) (aedian) (large) (8enl 10 (8eh) (8chl 3)

DIRECT COST

PROORANE
ISCP School Ooerstlons $444,400.00 o1, S“ 500.00 $374,000.00 $274,900,.00 $245,100.00
‘

Chapter 1 Project $70,934.00 680,00 $59,349.00 $43,132.00 ¢357,541.00
P.L. 94-142 GFED Praject 430,009.00 00:00 $29,300.00 $43, IOO 0(4 $23,700.00
Facilities O 4 N $54,400.00 uoe 263,00 +0,00 40,00
Other Education Prograas $442,074.00  $101,791. 00 l0.00 0

Other non-E£d. Frogrees $0 $171,900.00 uso $0.00 $0.00 .00
DIRECT COST BAST (Total) $293,924,00 $1,233,930.00 83,401, 921 00 $441,649.00 $331,132.00 $348,341.00
12% of Direct Cost Base +270.08 'll. 071.40 'II’ 831.48

SCHOOL A COMFUTATION (23 Miles froa small town. Desle with Agency 1In urbien sres 73 ailes away)
$33,270.80 + $300,000 $335,270.00

ceemommmama—acues - ———— - - 37.51%
$293,924 + 900,000 4993,%24.0

MILES ONE WAY TO3

Bank 3

Urban Center 3

Post Qifice 3

Agency Dffice 73

Aversge) 49

Less 20 Miles 29

Ffercentage Add-on 0.29% 37.90%

FROGRAMS ADMINISTERED {(In addition to School Operations)
Adult Foucation
Percentage Add-on 0.23% ADJUSTED RATE 38.05%

SCHO. & COMPUTATION (1n urban ares 0 miles from Ares OF/ice ~ deals with Ares, not Agency)
'l‘B.O’I 40 + $300,000 448,071.40
e mem————— - mmcacacaam— - 26.61%

'l.?SS.'SO + $400,000 $1,833,930.00

MILES ONE WAY TOs
Dank

f‘
uan

Urban Center
Post Office
frea Difice

udd

.
Less 20 Miles
Percentaqe Add-on 0.03% 26.88%

FROGRVS ADMINISTCRED (In sddition to Bchool Operations)
Acult fducation

Career Develcpaent

£conosic Development

Percentage Add-on 0. 75% ADJUSTED RATE 27.41%
BCHOOL, € COMPUTATION ¢In remote ares 70 ailes from bank. Desls with wban Ares Office 133 ailes
$417,831.48 + $300,000 717,83
meredsmamcmen e —— - - 17.59%
$3,481,929 + $800,000 4,001 ,927.00
MILEP ONE WAY TO1
Bank 70
133
33
13%
ﬂvw‘hql .73
Lezs 20 Miles 73.73
Percentage Add-on 0.74% 18.32%
PROCRAMG ADMINISTERED (In addition to School Operations)
Migher €d
Adult E9
Carmer Development
Law Enforcessnt
Road Mainte rance
Percentage Add-on 1.30% ADJUSTED RATE 1. €2%
TRIBE O COMPUTATION (Multi=srhool prograa near town where Agency le located)
$134,934, 64 + 300,000 $436,934. 44
emmconamenea.———————— - ——armem—am——— - 23.10%
81,141,122 + $500,000 $1,741,122.00
ONE WAY MILES TO1
B 10
Urtian Center 33
Fost Oifice 18
Agency Office 19
Aversqe 27.8
Percentage Add-on 0.20% . 3.37%

ADDITIONAL GCHOOL PROGRAMS OPERATED
O
For-entage Nad-on 0. 39% ADHITED RATE .72
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Mr. chairman and Hembers of the Committee:

The Passamaquoddy Tribe and Penobscot Nation are currently
operating three newly constructed Indian contract schools on
their respective reservations at Pleasant Point, Iadxan Townshap,
and Indian Island. Up until FY 1987, all three schcols were
receiving poth ISZ? funding from the Bureau of Ind:an Affaixrs

and Impact Aid funding. as a consequence of the recent changes

in the federal regulations governing Impact Aid funding eligibilaty,
the three schools in Maine, as well as a number of other schools
through out’ the country, are experiencing significast reductions

in school funding. While these reductions will no cdoubt be painful
and reguire progrimatic or other operational adjustzents at many

of the contract schools, the Pasamaquoddy Tribe ané Penobscot

Nation are subject to unique federal legal constraiats which make

this option both 1llegal and unviable.

After many yvears of intense litigat:ion and Pol.t:cal
negotiation, the land claims of the tribes in Ma.ze were set<led
pursuant to tvo legislative measures 1n 1980. The f.r3t aAcs was
"An Act to Iaplement tne Maine Indian Claims Settlazent Act .,

, €. 731 (here.nafter referred to as the "Maine Inplenenting
Act”). This Act wsas enactecd by the Maine Legislat:ize and Signed
into law by the Governor of Maine on Aprail 30, 1930, t encompassed

the terw. ' -onditions negotiated between the State of Maine

and the traibes.

The second Act was the "Maine Indian Claims Settlement
Act of 1980", 25 y.S.C.55 1721-35 (hereinafter refarred to as

the "Settlement Act"). This Act aencompass~d the tripartite

[l
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agreement bet.een the tribes, the State and the Federal government.

It also further clarified the operation of some aspects of the

Maine Implementing Ac: and specifically "approved, ratified

¢ o oA s
we!

und corfirmed” the DProvisions of that Act. 25 JSC §1725 (b)(1).

Pursuauat to the Maine Implementing Act and the Settlemant Act,
the tribes in Maine have the status of Federally recognized

tribez but also the unique status of municipalities and
are subject to state -»iminal, civil and regulatory laws except

for certain specified matters. The Settlement Act Provi

Tre Passamaquoddy Tribe, the Penobscot Nation,
and their members, and the land and natural resources
ovned by, ox held in trust for the benefit of the tribe, .
nation, or their members, shall be 3ubject tb the Juras-
diction of the State of Maine to the ‘axtent and in the
: manner provided in the Maine Izplementing Act and that
Act is heraby approved, ratified, and confirmed. - .
25 Usc §1725 (b)(l).

The Maine Implementin~ Acc provides:

ExcePt as otherwise provided in this Act, Indian
aations, and tribes and bands of Indians in tha State
and any lands or other natural resources owneu by tham,
held in trust for them by the United Statas or by any
other person or entity shall be subject tc the laws of
the State and to the civil and criminal jursidiction of
the courts of the State to the same extent as any other -
person or lancs or other patural resouzci s thereda. § 6204
- » * * - ” » *

...Ths Passamaquoddy Tribe and the Penobs.ot .
Nation within their +espective Indi:n territories,...
shall be subject to all the duties, obligatiorns, liabilaities
and limitations of a municipality of and subject to the
laws of the State... §6206 1.

The Settlement Act further provides:

Except as other wise provided 1- this Act,
the laws and regulations of tlLe Unitad States which
are generally applicable tc Indians, Tndian nations,
or tribes or bands of Indians or to lands owned by or
held in trust for Indians, Tndian nations, or traibes
or bands of Indjans shall be applicable in the State
of Maine, except that no law or regulation of the
United States... () whach

(2)
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affects or preempts the civil, criminal, or
regulatory jurisdiction of the State of Maine,
including, without limitation, lawe of the State
relating to land use or environmental matters,
shall apply within the State 25 usc §1725 (h)

The Senate Committee Report discussing this section
of the Settlement Act states:

Subsection 6(h) provides that, unless otherwise
provided in this Act, the general body of FPederal
Indian law specially applicable to Indians, Indian
nations, or tribes or bands of Indians, and Indian
trust lands and natural resources shall be applicable
to the Passamaquoddy Tribe, the Penobscot Nation, and
the Houlton Band of Maliseet Indians, their members and
their lands and natural resources, and to any other
Indians, Indian nations, or tribes or bands of Indians
within the State of Maine. However, the application of
such Federal law is limited in that, to the extent
provisions of such Federal law would affect or preempt
the application of the civil, criminal, or regulatory
jurisdiction of the State of Maine, such provisions of
Federal law or laws shall not be applicable.

* * * - * * *

The phrase "civil, criminal, or regulatory
jurisdiction” as used in this section is intended to
be broadly construed to encompass the statutes and
regulations of the State of Maine as well as the
jurisdiction of the courts of the State. The worad
*jurisdiction” is not to be narrowly interpreted as
it has in cases construing the breadth of the Public
Law 83-280 such as Bryan v. Itasca County, 426 U.S.
373 (1976). ~ Senate Rpt. No. 96-957 at 30-31.

From the foregoing Jdiscussion, it is clear that the
Settlement Act specifies that ~he jurisdictional relationship
between the traibes and the State of Mains 15 Soverned by the
provisions of the Maine Implementing Act. That Act specifies that
the tr’bes are municipalities and subject to the criminal, civil
and regulatory laws of the State (wjth limited specified exceptions
np t rulevant here). The Maine Implementing: Act was ratified and

confirmed by the U.S. pursuant to the Settlement Act.

3
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Thus, because of the tripartite saettlement agreement as

encompassed in the Settlement Act and the Maine Implementing

. Act, the Indian schools in Maine, unlike Indian schools anywhere E
else in the country, must comply with state education standarde

and requirements.

The State of Maine recently enacted and has begun to
implement the "Maine Education Reform Act of 1984, P.L. 1984,
c. 859 (Dec. 11, 1984). The Act mandates that all schools in
the State of Maine provide a substantially broad education

curriculunm, minimum teacher salarles, maximum student/teacher

Ea

ratios, instructional staff development, long range planning

and numerous other minimum but costly requirements. FPor example,
curriculum requirements include: Elementary Guidance programs;

- Gifted and Talented programg; Teacher Certification Support Teams:;
Physical Education and Health programs; Fine and Performing Arts
programs, and Special Education programs. Minimum teacher

salaries begin at $15,500 and are graduated upward based upon
experlience, performance and education. All three Indian schools
1n Maine have a relatively high number of speciai needs students
requiring lower student/ teacher ratios than 1s required for

delivery of the basic curriculum.

The State of Maine provides partial supplemental public
school grant funding to the three Indian schools, praimarily
in support of the tribes" secondary programs for reservation
students who attend schools off the reservation and for those

few non-Indian reservation residents.

(4)
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I7 schools fail to provide and meet the requirements
manda:ed by the Maine Education Relorm Act of 1984, such schools
are subject to penalties and fines equal to whatever the school
would have had to expenl to be in compliance with State requirements.
Thus, if the three Indian schools in Maine are fcrced to drastically
lay off teachexs, eliminate mandated curriculum programs and
take other measures which would result in non-compliance with
gtate standards, such action would only further cripple the
functioning of the schools by subjecting the school:s to fines

and other legal action by the State Attorney Ganeral.

The Instructional Program costs of the three Indian schools
in Maine are in line with that of other schools in Maine of comparable
size. Other municipalities have been required to meet the higher
costs of education imposed by the Maine Education Reform Act of
1984 out of sharply increased local property taxes. This option
1S unavailable to the tribes in Maine given the Trust land status

of the reservation lands.

The Maine Indian Education Department has analyzed the respective

options of ISEP versus Impact Aid funding and neither funding

source would currently enable the Indian schools to comply with

the State education Standards. Standards which the tribes in

Maine are legally subject to, (unlike other tribes throughout the
country), because of the provisions of the Settlement Act and

Maine Implementing Act. Given the unique legal status of the

tribes in Maine, they are truely caught in a "Catch 22" situation.

They are subject to State law and educational standards; neither

(5)
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ISEF nor Impact Aid provide sufficient funding to comply with

State education standards; and failure to meet such standards

subjects them to a furtuer loss of State funding and other legal

action resulting in a further crippling of their school operations.

The shortfall in essential funding under ISEF for the
three schools in FY 1988 is projected at $397 000. Based upcn
the unique legal status of the Tribes in Maine, both the House

and Senate Appropriations Committees have specifically added
$397,0C0 for Mainc Indian Education in their proposed FY 1988

appropriations bills,

The House Appropriations Committee Report states:

The funds for Maine Indian education are needed because

of the requirements of the Maine Indian Claims Settlement
Act of 1980, which made the Maine Indian schools suhject

to State law. As such, the schools must meet the require-
ments of the Maine Education Reform Act of 1984, or be
subject to penalties and fines. Up until recently, the
schools were able to meet these extra requirements with

the assistance provided under the Department of Education's
Impact Aid program; however, new regulations have removed the
school's eligibility for these funds. The Committee urges
the Burxeau and the authorizing committee to address thas
situation as quickly as possible. Until a longer term
solution is found, the Committee has included the $397,000
required for the three elementary schools to remain ain
operation and compliance with the law, for one-year only.
House Report 100-171, at 43-44, (emphasis added).

Based upon the House Appropriations Report language, 1t 13

clear that their committment to earmark the necessary funding for
the three schools 1s "...for one year only."” The Committee
specifically recommends that a "longer term solution” be found
and "...urges the Bureau and the authorizing comnittees to

address this situation as quickly as possible.”

(6)
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The Bure¢au of Indian Affairs has recently advised us that

they have no authority to address the problem absent a change in

the authorizing statute. Therefore, the only remedy available
to the Tribes is to request that S. 1645 be amended in such a
way as to ensure that tribal schools which are subject to state
jurisdiction and thus state education requirements be funded at
all levels sufficient to meet those requirements. We are therefore
requesting that the ISEF formula be amended to require that
ISEF per pupil funding be weighted to the extent necessary to
meet state mandated education requirements.

The projected shortfall in needed ISEF funding for the
three schools in FY 1989 is $447,585 and in FY 1990 it is $437,873.
Without this funding the three schools in Maine will not meet the
state education requirements which they are mandated to meet and
this will result in the loss of funding from the State of Maine

and the imposition of fines by the State.

The three schools, all recently constructed would be closed.
Senator William S§. Cohen, Senator George Mitchell and Congresswoman

Olympia Snowe are all in support of the Tribal requested amendment.

We thank you for this opportunity to present this testimony.

25,
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Washington, BE 20515
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Wasmetton, 0C 20814-1002 Aown 18 04103812
01 31156306 aon 7ee-2a81
L]
197 Srare Sraaey
Peav Osrct Bon 733
Pauscus WAL, ME 04768-0722
The Honorable Sidney Yates, Chairman Qon 164-413e
House Appropriations Subcoxmittee on
Interior :
B-308 Rayburn House Office Building

washington, D.C. 20515 I

>
.

Dear Mr. Chairman:

N
I am writin- - aquest your'careful consideration of the
Passamaquodc., .be and Penobscot Indian Nation's request for an
appropriation of $396,621 for fiscal 1988 for the reservation
schools.

.

In 1980 the passage of the Maine Indian Land Claims Settlement
Act (P.L. 96-420) and the Maine Implamenting Act placed the
tribes in the unique position of being federally recognizea
tribes as well as municipalities of the state. The tribal
schools, therefore, serve as both Bureau of Indian Affairs
contract schools and public schools.

In 1984, the Maine State Legislature enacted the Maine Education
neform Act which requires ali schools to go through signiticant
re‘orms to increase their genaral standards of education.
schools which are unable to meet the new criteria are subject
to penalties and fines equal to whatever the school would have
had to expend to be in compliance with state requirements. The
need to meet these requirements, along with the loss of

Impact Aid for fiscal 1987 have placed the three schools in a
serious financial bind.

The tribes' are making a onetime request of $396,621 in the
fiscal 1988 appropriations bill in order to allow the continuation
of current education programs while they work to resolve the
funding shortuge and develop a long range financial plan. The
State's tribal leaders have met with your staff to explain

the fiscal crisis facing the schools and have prepared a
budgetary and legal analysis demonstrating the need for the
requested appropriations.

Both tribes have been makin; significant strides in becoming
self-sufficient, and they have placed a special emphasis on the
education of their youth as part of their plan for self-
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The Honorable Sidney Yates, Chairman
Page Two
May 20, 1987

sufticiency. Education is a key to the continued progress of
both tribes, but without the requested appropriations they will
be forced to take a large step backward.

Thank you for the time you and your staff have given to Maine's
Indians and to the consideration of this request.

incerely,

TALT . ﬁNO”L

r ‘of Cougress
284 District, Maine

oJs:ic
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Wnited Dtates Senate

WASHINGTON, DC 20510

Dowce

> July 7, 1987

The Honorable Robert C. Byrd, Chairman
Senate Appropriations Subcommittee on
Interior and Related Ageucies
sh~114
- Dirksen Senate Office Building
wWashington, D.C. 20510

Dear Mr. Chairman:

We are writing to urge your consideration of a request by
the Passamaquoddy and Penobscot Tribes for an appropriation of
additional funds in fiscal year 1988 for the reservation schools.

The passage of the Maine Indian Land Claim Settlement Act
{P.L. 96-420) and the Maine Implementing Act in 1980 placed the
Tribes in the unique position of being federally recognized
tribes as well as municipalities of the state. As
municipal§~ies, they are subject to state criminal, civil and
regnlatory laws. Thne tribal schools therefore fall into the
category of being both Bureau of Indian Affairs Contract Schools
and public schools.

In 1984, the Maine Legislature enacted the Maine Education

Reform Act, which required all schools in the state to undertake
significant reforms to increase the general standards of
education. As a result of the Settlement Act, the Maine
Educaticn Reform Act applies to the Tribes, which are obligated
to adhere to its provisions or face fines and penalties. The
need to meet these requirements, in addition to the loss of
Impact Aid in FY 1987, have placed the Tribes in a serious

e financial vind.

Enclosed you will find copies of the budget projections of
the three tribal schools, which document the cost of school
administration as well as the shortfall in funding resulting from
the requirements placed on the Tribes. Also enclosed is a legal
analysis of the current situation, prepared by the Tribes, which
documents the legal requirements that have placed the Tribes in
this unfortunate situation. We urge you to review these
materials during your consideration of ocur request.
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Honorable Robert C. Byrd
July 7, 1987
Page 2

As you may know, the House Appropriations Committee included
in its report to accompany the FY 1988 Interior Appropriations
bill, H.R. 2712, language that sets aside $397,000 for Maine
Indian education. The Committee recognized that the Maine Tribes
are in a particularly difficult situation that warrants a one-
time appropriation, so that during ‘he coming fiscal year the
Tribes can determine a long-term sclution to their dilemma.

We urge you to concur with the House and appropriate funds
sufficient to meet the tribal schools' projected shortfall in
FY 88. If you have any questions about this matter, please let
us know. .

Thank you very much for your attention to our requast. We
look forward to working with you to resolve this problem.

WIth best regards, we are

. ///” M;:> Sincerely,
RGN Yogs AZtrt/

Wi&liam S. Cohen Geo Mitchell
+“United States Senator United States Senator
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Senate Select Canmittee on Indian Affairs
S. 1645 - INDIAN FDUCATIQN AMENDMENTS OF 1987
Public Hearing in Washington, D.C.
Monday , September 29, 1987

TESTIMONY OF THE HOPI TRIBE

Chairman DeConcini, members of the Senate Seject Committee on Indian
Affairs, my name is Ivan L. Sidney, Chairman, Hopi Tribe. We appreciate
the opportunity to provide our comments and concerns regarding S. 1645 and
would like to submit this written testimony for the record as we are
unable to present it in person.

Hopi tribal members regard education as a hign priority for our
children and have consistently expressed an interest in this field as
evidenced by our high pazental imvolvement in local educational programs
and projects. We feel the Indian Pducation Awencments of 1987 will, in
general, help to improve the level of educational services currently being
provided to our children. We would like to comment on the following:

1. Statutory _Authority for Bureau Purded Schoola:  As has been
previcusly submitted to the Assistant Secretary for Indian Affairs,
the Hopi Tribe does not support the budget imtiatives to transfer
operation of the BIA schools to tribes or other third party entities

at this time, .or does it support the termination or curtailment of
~
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any of its achools, in particular the Phoenix Indian School, without

the express consent of tribal governing bodies.

Although we are working on a comprehensive educational system for

Hopi, we feel that it is essential that Congress and the BIA allow

for sufficient time and funding to enable tribes to make the

determination of their capability and desire to operate such
schrols. They are best able to assess their educational needs and
must be allowed to exercise that authority.

The timeline of a six month advance notice for any such consideration

is not acceptable as it is too short a period of time to make all the

necessary preparations. We' recommend that this be done, at a

minimum, one full year in advance of the proposed effective date.

2. Bnagency and Special Situations: We are particularly interested 1a
the regqulations which are to be developed regarding aew schools and
expansions and agree with the concept that decisions are not to be
based on proximity to public education facilities. We look forward
to the review/camment period of these regulations.

3. Domitory Crireria: We are 1n agreement with the provision for

allowing a walver criteria of the P.L. 95-561 standards with a

mandate for the BIA to report on required compliance action.

We strongly recommend that this same consideration be extended to the

lay schools as well as the report. These schools should not be

mandated to adhere to the standards without adequate financing to do
s0. The Bureau of Indian A%fairs must make provisions in not only
their FY 88 budget request, but in continuing fiscal Years, to
continually allow for compliance. At present, our schools are

-2
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inadequately financed to do so and require additional funding.
Enactment = of Regulations: We support the curtailment of the
Secretary's authority to revise Indian Bducation regulations and
recomend that additional language be added to mandate tribal input
on all future proposals for revisions/additions.
Formnla Modification: e are concerned with the modifications being
proposed in regards to small school adjustment factors in that it may
penalize the smaller schools rather than assist them. Although the
additional weight factor for 7th & 8th grade students is positive, we
feel the base level of funding for the Indian School Bualization
Formula (ISEF) MIST be increased. Current funding levels are totally
inadequate to support our schools at the levels we desire, much less
allow them to meet BIA academic standards. Strong consideration must
be given to increasing the ISEF line item allocation.
Administrative Cost: We support the proposal of administrative costs
to be allocated at an actual need amount rather than a set rate. The
differences between schools, location, 1solation, etc. mst be
considered in determination of these funds and should not be
established on the assuwption that all BIA funded schools are alike.
Local — Procurement.: Provision for acquisition of supplies and
equipment for school under $25,000 witheut competitive bidding will
greatly enhance the effective, efiicient operation of our schools.
Consultation: We would like to make the following recomendations to
this section ~- a) that the timeline of 6 months be increased to one
year; and b) that a mandate of documenting tribal/public imput with
minimum criteria of what constitutes "consultation" be established.
-3=-
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We have found that the BIA will often confirm to Congress that
"consultation® has occurred, but oftentimes, it ig very small and
limited due to inadequate advance notice of camment periods, hearing
dates, dissemination of proposed legislation and the fact that much
of these “consultation" activities are done AFTER the fact.
Consequently, our comments are not considered at all, and the fipal
requlations or decisions are the same as ones being preposed in the
hearings.  We do not consider this "meaningful consultation" and do
not appreciate this well-Reaning, but paternalistic attitude, of the
BIA officials.

Indian Mployment Preference: ¥le totally support the study of the
entire BIA school personnel policies and practices, in particular the
analysis of wage comparisions. This is long over—due. We are
finding it increasingly difficult to attract and retain good teachers
when nearby non-BIA schools are able to campensate them at a higher
salary. Review and revision of this entire section will do much to
enhance the quality of services to ocur children,

Self-Determination Grants: We are pleased to see the availability of
additional funds to contract schools for improving their educational
services.  We recommend that technical assistance be made available
at both the application and award stage rather than only at the
rejection level. We support the concept of a three-year grant as it
allows for contimuity of services and planning.

Grant  Amountg:  We totally support the provision that ensures no
reduction in funds can be made fraw prior amounts funded under
contract authority. We have been continually subjected to reductions

~4-
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in funds after Tribes have assmed BIA programs which seams to
indicate the gwermment's wuwwitlingnese to fulfill their contract
cammi tments.
i .
> The Hopi Tribe sincerely aporeciates the oppertunity to address our
concerns about S. 1645 - Indian Bduation Amendments of 1987. We will be
happy to answer any Juestions you have on our comments.
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PREPARED STATEMENT OF ROGER WILSON, VICE PRESIDENT,
NAVAJO AREA SCHOOL BOARD ASSOCIATION, WINDOW
R

K,

I wish to thank the Senste Select Committee on Indian Affairs
for providing public hearings on this important piece of proposed
legislation. It 18 with lav asking the way it is vith many other
things - H;ate can snd doea make vaste.

We have been Ehrough &' rather grueling experience with this
111, being very critical of many of its provisions and being
severely criticised for being critical of it.

We have viewved it ss most important for the Navajo Tribe to
take a strong and very vell-consilered position oo this legislstion
vhich we frankly did not balieve to bec wvell thought out and
balsnced.

We believe thst this hse nov occurred and the Navajo Tribdel
position is one we support. The BIA educution system operates
over one third of ita totsl schools including more than one hslf
of its Bureau operated schools in Navajo Nation. We hope that a
nev b1l)l can be developed wvhich will be more positive in its tone
and constructive in its policy direction. The tribes, the Buresu,
the school boarda, and the Congress are in this thing together.
It is our job to mske this system wvork.

We believe that the federal responsibility for education involves

a responsibility for ensuring quality education.
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We believe that tribes can.become full partners in this endeavor
but that tribal authority must go hand in hand with tribal reap;n-
sibility. The BIA education sysiem must *evelop a high.de;ree of
credibility and that can come only from demonstrating resulta and
schools being held account;ble. We believed the accountability
factors in H.R. 5 to be veak and unvorkabIe. The Navajo poaition
vould strengthen accountsbility, at leaat in those locationa
vhere tribes have agreed to take & more aubstantial role in
accountability functions. We do not wish to see federal trust
responsibility for education abrogated in the name of self-determina-
tion anysore than we wvant it abrogated in the name of state
responsibility.

We wvant to emphsaize twvo points which are included in the
tribal testimony but not included in H.R. 5 or S.1645. The first
of these is the provision msking BIA school progreus eligible for
entitlement funding under Title IV Psrt A. All other publicly
funded schools, including ccntract achools, are entitled to thia
funding and ve atrongly urge inclusion of & new provision in
S§1645 to do this,

Secondly, ve wish to drav your attention to the section
vhich vould put wage grade school employees under the P.L. 95-561
contract educator system and provide for a more reasonable method
of establishing their pay schedule.

We strongly request thet you carefully consider the positive
changes in the Tribe's position apd very carefully consider the
long term effects of the entire legislation.

Thank you.
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: On behalf of the membership of the National Indian School
Board Aaaociation, I vant to thsnk you for the npportunity

to tootify today ror S, 1645, the Indian Education Arendments
RN " . - B
ﬂwﬁLy‘-*'ﬂ@ w“ . wik, EET] ¥ g

-Tho Nationalflndian School Board Asaociation's member

ship conaista of school boards from Indian-controllad schoolawe
:g primarily BIA-operated and tribsl contract -~ from throughout
Indian ccdntry. Our goal has been and continues to be to
facilitate the Bureau-s Congressionally-mandeted policy of
"Indian control of Indian effairs in all matters relating to
education". UWe feel this can best ba'acoomplished through
perents of Indian children serving on school boards and
parant ccmmittees in cooperation with their tribal governments.
. It is uith this policy in mind-that’ ideas and recommant!a

dations resulting from numercus study and work groups rinafly
~ulminated in first HR S, Title VIII, .d, escond, S. 1645.
inese proposed Indian Education Amendments are 4 furtherwattempt
to assure thgt the Bureau of Indian Aff:;rs carries out the r
self-determination policies originally set rorth in Public o
Laus S3-638 and 95-561. ) e i Dl

Because this organizetion was invelved throughout traf
development of the legislation, NISBA is basicelly in support
of the legislation. This testimony yill address those areas
of the legislation yhere there are differences between the
House and Senate version end arvas which could benefit from

cierificetion or expension.

Section 102. Statutory Authority for Bureau Funued

Schools. 1In light of the 1988 BIA propoaed education initiatives,
o e Vrpr ems Y .
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this section is particulerly appropriata in order “to assure that
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schools are not unilaterslly;cloeed, transferred, etc. However,

y
¥ e
this aectlon eoauaiﬁo provideuprocedures'ror the. Aseistant

R
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Sectetery-to folldb&for activrties ‘which® tha rest”of the

v nﬂn; ey
section ptohibit hin rrom undertaking. Perhaps, tha addition

‘of the following lsnguage uould nliminate that impression:

*Nothing. in this subsection shall be
interpreted as in any way superceding
or modifying tha prohibitions contained

in subsaction (g)(2) of this section”.

Sacticn 103. Emorqency and Special Situvations. Subsection

(5) of S. 1645 provides

(C) to the propoeed'aubsecti6n1i121 (q)

specific timelinas‘uithin which the secretary must make pro-
vision to reopen s'achool tamporarily clcsed because of an
o addition of this language

'"unsafe" condition.* Ve appraciate th

and recommand it be.retained 1n the final version of this bill.

Section 104. TDormitory Eriteris. This section eddresses the

ible alternativee - much‘the

need for ueiver requirements and poss

‘same 88 originally provided for in the academic standards. Ue

. suggest one further amendment &8s follous: i
5
B

Lon

#(3) By February 1, 1988, the Assistant
Secretary shall submit to the Congress a
report deteiling the costs agsociated with,
and actions necessary for, complete compliance
with the criteria established under this
section, the costs associated with &hd

act ions _necesaary for appropriate alternatives -
to thase criteria”.

Section 105. Enactment of Requlations. Ue support this sec-
guage proposed for Section 1123

tion and the inclusion of the lan

(c) uhich specifically provides for waiver of regulations when

the vaiver is for the pbenefit of an Indian. This language is not

$ncluded is HR S. It should be included in the final legislation.
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Saction_107. % Adninhtrativn Costs. S. 1645 direcfa ths Sscre-

tery to dsvelop en nd-iniatutive coat formuls through ragulstions.
We support the concopt or a ltntutory forsula. Howevar, ua rlcog-

nize soma of ths problna uith ths ror-ula containad uith!n HR, 5. ’

Including the costs uithin ISEP has crutsd some unxiety for
A A

BIA-opsrated achcols becauue insufficient funda for the adniniatu-

! tive cost foramuls could croata a disadvantaga for BIA opsratsd‘ !
B i e - e

, -choola. ’ .
) « s g

.}' Tetr 5 R N
y This uae not"tho original ,lntant but ir thera‘s .room for ; ;

-4 #’.1« e

-

tcrprontion, thare La a need -for clariricauon Ln the

Originnly, thp nd-inhtrativu cost rormula dollara uera
I -‘\ -"‘--‘.‘s A"‘K[‘k‘ PR AI_’ PR ).{ym‘ ,»‘ﬁ‘h kX
iﬁ ISEP to creats nora stabuity, and i‘or purpooes or-:"mors ti-aly
<o LR ) !”‘“ o4 ,. . :ﬂ
nd radictﬁ’bl;; diatribuﬂon. fParﬁm;pn ‘%hia can atnl \e ob::?“lﬂ i
» i adla o .r.

by na..ing the adniniatrative caat"roruula :a aub-activlﬁy or_ ISEP com
NS " I Iy W {‘"!

- 2 N
auch the' ssme as transportation and ac ooliboard expeﬁasa -ri;:‘_:(::“:

currently handled, - ,Thia puts ths dollarz under tha.ofrirelurﬁ PR

e asady

Indian Education Progrnnl, ties the dintributic'n/allocation to; ;‘:..

71‘
whrd .

- l\
ISEP, but does not potentially hara one grn-,, of achools to bana- .

fit another. R i
Ve support the-ides of a three-yesr phase-in proviaion.
Ve also support the idsa of the Secretary conductinq appropriate

studies to establish an smpiricsl basia for determining values

used in the formuls. .

.. S v e
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Personnel Comepnsation, Recruitment, and

,\..‘ﬂ":

Retontion. wa are supporti

S e o R, o

) s~sect{on.
A 20, 1

further rewmendation would:be .to.include 4n'the stulv of

‘,

salaries, -a' 'vage survey of janitox:ial and cook's wages.”

Phe current situation is that often times these workers make

more than the teachers and principals because

which wages are now established.

comparable positions within astate school districts and wages
should be establisued a-cordingly

systen 8o that school boards/local schools h

The survey should be amongst

over the hiring of these positions.
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On behalf of the membership of the National Indian School Board
Association and the Association of Contract Tribal Schools, I
want to thank you for the opportunity to testify today on con-
"~ cerns and issues uhich impact BIA-funded schools. The National
: Indian Scr3ol Board fssocistion's membership consists of school
: bos&rds from Indian-coatrolled schools == primarily BlA-operated
) and tribal contract. In addition, the ascociate membership is
comprised of Indian parent committees and tribal education com-
mittaes. Member schools are from throughout Indian country and
include five day schools here in New maxico. Our goal has been
and continues to be to facilitate the implementation of the
gBureau's Congressionally-mandated policy of "Indian control of
Indian affairs in all matters relating to education™. This 1s
best accomplished through parents of Indian children serving on
school boards and parent committees in cooperation with their
tribal govcrnments. ‘

XY
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The recent education initiative proposing to force tribes to
contract the operation of all BIA schools or have BIA contract
them out to public schools or other non-Indian entitities,
actually negates Indisn control. "tocal control" is best de-

. fined by the community in which the school is located. Public
- Laws 93-638 and 95-561 and subsequent amendments were passed to
facilitats control of education by Indian people. If there is
a problem with the system, it is that the Sureau has failed to
implement various sections of the laus designed to improve the
guality of education for Indian children.

W5

Public Law 93-638 requires the Secretary to contract any portion
. of the BIA program to the Indian tribe(s) that it serves, if the
Tribe(s) so request. Because of deep misgivings on the part of
: sous tribes, BlA's implementing regulations 1nclude specific
agourances that "it 1s the policy of the Bureau not to impose

3 sanctions against an Indian tribe for either contracting or de-
y clining to contract" under PL 93-368.

in other wvords, tribal governments already have the option to
contract if they so desira. The number of schools contracted

by tribes is incraasing each year in spite of considerable

' obstacles placed in the path of potential contractors. The
contract support system is unstable and seems to get less sO
with each budget cycle. Wnhile it 1s partially true that an
initiative such as the Assistant Secretary proposes might

serve as 8 stimlus to contract nov pefore the opportunity is
lost, such contracting might also prove to be hastily done and
poorly implemented. It has recently been brought to my atten-
tion that some tribes have approached the BIA for planning
dollars under 638, but have been tcld that there are no planning
dollars available. It appears that this is one area where BIA
could encourage tribes to contract their programs =~ by providing
planning and start-up costs to assure a successfuwl transition.

Although the Assistant Secretary has stated that academic per-
formance is not the mair justification for this 1initiative, he
has frequently made reference to students in Bl1A~funded schools

e s
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"receiving a substandard sducatiou” and has cited some test
scores. However, uhen looking at test scores, we must be
cautious because the Bureau's scores include an axtimated

5,000 speciel education students in its tast score snalyses.

the CTB/McGrau 1985 Narretive Report stotes that."overall the
scores indicate thet the improvements in achisvement uwith respect
to nationsl norms reported from 1982 to 1984 continued in 1985",
The improvement "from the 1984 scores uas tha graatest in the
upper grades", . '

It is ironic that the BIA identifies many schools as having
initieted new, unique and innovative progrems and at the same
time proposes to turn these schools over to alternative educa=-
tional delivery systems. In fact, the BIA == on page 36 of its
budgat justification for FY 1988 -« states the "objective of the
school operetions programs are:.(1) to provide high quality basic
educetional end residentisl progra:'s to Indian students not
sarved by .public or sectarian schools...". N

There ere, in fect, meny high quelity 8IA-funded schools which
rexist and ere ‘doing meny “innovetive things. Test scores are
improving, the number of sccradited schools incresses sach yeer,
end locel school.-boerds ars teking hold of their leedarship
rolas end ere shouing resl concern over the quality of programs
in their schools. A-recent survey shous that 59% of tha schools
ere sither ststs sccreditad, regionel accredited, or both; end
another 22X have epplied for eccreditetion and are in some stege
of that process, There are numerous success stories: right
hers in Neuv Mexico, tuo schools will receive formsl recognition
in Uctober as part of the Department of Education's Netionol
School Recognition Program: one contrect school e Sents Fe
Indien School and the 8IA operetsd schnol is 0zilthene-dith«hle
Community School in Bloomfield. Three B8IA fundad schools elso
recelvad avards for having Exsmplary Chepter I Projects: agein,
tvo here in Neu Mexico =- Sants Fe Indian School end Wingate-
Elementsry School, snd enothar contract school in the state of
North Dekote. Zis Dey School continyes to produce students
who receiva Presidential Acadamic Fitness Auards eech year, and
this year, one of their students placed firat in the Sandoval
County Spelling Bge.

The National Indian School Board Association and the Association
of Contract Tribal Schoocls continuis to recommand == as ve
recommended to the Housa Appropriations Committes and the Sub-
Committese on £lementary, Secondary and Vocational Education
during their respective hearings last March ~- that the Con-
Qress take uvhataver action is ngcessary to prvent the Secretary
of Interior from carrying out the proposad "contract or glse"
initiative against the expressed uishes of the tribal governments
and local school boards. Further, ve recommend that ths Bureau of
Indian Affairs work to improva its delivery system -- not absndon
it. Public Lav 95-561 provides a vehicle for uhat could be a
model school system if it became a priority to carry out the

lav -- both the spirit and intent as weil as the technical man-
dates. -
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In 1979 and 1983, the Bureau did make a concarteo effort to
implement 95~561. Requlations were pushed through, training
was conducted, agreements were developed, etc. Since that
time, ue have often observed ® reversed trend i1n that much
of the policy-setting and decision~making has been pulled
back to the central office level.

I have heard that Assistant secretary state that a "national
systim of sducation will not work == it must be & local
system...". Very fou people would disagree with that type

of philosophy. Certainly, as an organization which promotes
laadership through school boards, we would support ideas
which facilitate local control. However, 95-561 never intended
for the B!A syatem to be 8 national system. The raverse is
true -- more and more of ths decisions and control was tc be
spun off to the local communities. The only real function of
the Central Office should be to set scme vory broad policies-
via the existing set of Policy regulations snd to ensure that
a student count is taken so that funds may be allotted.

Uhen addressing- the issues of increased local control, one

must examine the current difficulties Indian :communities have
getting-Indians on public schoel boards. -According to a 1986
Amarican School Board Journsl, only-.9% of the board members
in public“achhols are American Indian. Present school boards
in 8lA-operated and tribal contracted schools are Indian and
are slected or appointed in accordance with tribal law and
delegations.of authority. Ffor your information and review, I
am providing you a copy of a BIA School .8oard Profile/Directory
which. makes some comparisons nationally. Page 18 of the docu-
ment 8lso pitovides a comparison of how public school boards,
BIA boards, and the generel public rank educational issues and
concarns. - '

Other examples-of non-implementation are 1) a detailed plan to
bring educationel facilities into compliance with health and
safaty standards; 2) regulations which modify the personnel
system; 3) changes in the ISEP regulations; 4) annual reports
to Congress which include recommendations for improving local
control efforts; and numerous other provisions contained within
95-561, 98-511 and 99-89. This non-implementation has, once
again, resulted in still more amendments -- HR 5 and the om-
panion 5 1645. How many more times do we try "to fix" what
really was already provided for under the original 1976 lau,
95-5617

In addi.ion to concern over the 1988 education initiatives,
NISBA is concerned over other issues which I would like to
briefly mention at this time:

or particular concern is the increasing gap between salaries

of teachers in BIA schools and salariss of nearby state public
school districts. Although 95-561 includes a provision whereby
a position could receive an additional 25% to the basic rate of
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pay, the 8ureau has not utilized this provision to the advantage

of the local schools. In cases where it could be used, the

schools do not aluZys have the dollars. Two years ago, we worked
on a provision which would have authorized a separate sum of money
for merit and other pay provisions. Houever, the BIA opposed it
and the provision was stricken from a later version of the legisla~
tion. NISBA recommends that in order to have a clear picture of
this problem that a study be conducted which would compare salaries
of BIA teachers uith teachers in their respective states. For

your information, I am attaching an NEA survey of average salaries.
The BIA is falling further and further behind in most states and
this contributes to recruitment and maintaining good teachers.

The status of wage grade employees needs to be reviewed and some

‘alternatives for change developed. Not only would it increase

O
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lacal control butmoney would be savad as well. Currently, cooks
and bus drivers make salaries comparsble to ptincipals and teachers
and school boards have no say in the selection of these individuals
in many locations. This problam has to do with the manner in which
surveys are conducted for establishing wage grade pay scales.

One lingering problem is the timeliness of receiving final allot-
ments. Although the BIA did get out earlier allocations this
yeart, it is still mid--ear before a schocl actually knous yhat
their budget is -- harcly conducive to good planning and sound
financial management and accountability, Authorization already
exists for both foruard funding and advance funding; it is not
being utilized. This is another case of implementing uhat 1:s
alraady aythorized.

Incentives to contracting schools must be provided so that tribes
find ‘it”desirable to run. the schools themselves. And for those
locations who find it more desirable to remain a BlA-operated
school with school boards functioning under tribal delegations

of authorities and 561 ragulations, thera should be a systom
which promotes local control to the fullest extent possible.

It 11 the position of the National Indian School Board Association
that ths energy currently being expended on trying to identify
alternative delivery systems could be bettar spent on making the
present system york.

Again, thank you for your concern about the education of Indian
children. Please do not hesitat? t. contact me 11 1 can provide
additional information or clarification.

Aruitoxt provided by Eic:




Charting the USA

Teacher pay range:
$18,095 to $41,480

The average USA teacher made $25.313 and
schoo! systems spent an average of $3.723 per pu-
pil in 1985-88, according to 8 National Education As-
sociation survey. Total teachers: 2,495.000, up from
2,211,000 in 1980. Alaska, the bigoest spender, paid
teachers an average of $41,480 with per-student
costs of $8.349, South Dakots teachers eamned the
least, $18,095. Utan, 32nd in teacher salanes, spert
isast per pupll, $2.297. The NEA caiculated that

taacher in elementary
and cost psr student in 1985-88:
St foy Costs Stawe Pay Cose
A $2834 278 Mot $0.482 $3.947
Alaska 41480 8349 Neb. 20839 3288
A, 24540 2829 Nev 25610 2832
A 19538 2642 NH 20263 3114
Cait. 29132 3608 NJ 27170 5538
Colo. 25882 4042 NM. 2844 3402
Conn. 266810 4888 NY. 30678 570
Det. 24824 4517 NG 279 3388
D.C. 33990 85020 ND. 288 305
Fa. 225 3731 Ono 24500 3547
‘Ga. 2080 2950 Oka 21419 2752
Hawad 25845 3768 Ore. 25788 412
laaho 20968 2590 Pu 25853 4188
[ 27470 A& RL 29470 4.6%
ind. 24274 3159 SC. - 21570 2920
lowva 21630 3588 SD. 18.095 2967
Kan. 2644 3914 Tem. 21600 2533
Ky. 20840 2853 Texas 25,160 3429
la 20480 3124 Uwsh 2341 2297
Maine 1958 M8 W 20325 3554
Md. 27188 4343 WV 2382 3584
Mass. 28800 4642 Vvash 26015 3708
Micn, 30168 3782 Ww 20827 281
Minn, 27360 3982 Wa. 28525 4247
Miss, 16443 2305 Wyo. 271224 5440
Mo. 21974 3158

Source: National EAuceson Assocton
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